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DEPARTMENT  OF  LABOR 

Office  of  Employee  Benefits  Security 
[  29  CFR  Part  2520  ] 

EMPLOYEE  BENEFIT  PLANS 
Proposed  Annual  Reporting  Requirements 

The  purpose  of  these  amendments  to 
Chapter  XXV  of  the  Department  of 
Labor  regulations  is  to  provide  guidance 
in  the  preparation  of  Annual  Return/ 
Report  Forms  which  must  be  filed  with 
the  Department  of  Labor  by  employee 
benefit  plans. 

On  September  30, 1975,  notice  was  pub¬ 
lished  in  the  Federal  Register  (40  FR 
45134)  of  proposed  annual  retums/re- 
ports  to  be  filed  by  an  employer  or  plan 
administrator  of  a  pension  or  welfare 
benefit  plan  as  required  by  section  104  of 
the  Employee  Retirement  Income  Secu¬ 
rity  Act  of  1974. 

The  proposed  regulations  herein  inter¬ 
pret  the  specific  annual  reporting  re¬ 
quirements  of  sections  103  and  104  of 
the  Act.  These  proposed  regulations 
cover,  generally,  annual  report  filing  re¬ 
quirements,  contents  and  preparation  of 
the  annual  report,  waiver  and  exemptions 
from  certain  annual  reporting  require¬ 
ments,  and  contents  and  disclosure  dates 
for  the  sxunmary  annual  report. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  or  arguments 
concerning  proposals  contained  in  this 
document,  on  or  before  December  19, 
1975.  Such  data,  views,  or  arguments 
should  be  submitted  to  the  Office  of  Em¬ 
ployee  Benefits  Security  (Ann.  Rept. 
Ress.) ,  Labor  Management  Services  Ad¬ 
ministration,  U.S.  Department  of  Labor, 
Washington,  D.C,  20216.  All  comments 
should  be  clearly  referenced  to  the  niun- 
ber  of  the  sections  to  which  the  com¬ 
ments  are  directed. 

Sections  2520.1031-1  and  2520.103-2 

Proposed  §S  2520.103^-1  and  2520.103-2 
provide  an  exemption  from  certain  an¬ 
nual  reporting  requirements  for  those 
plan  assets  held  in  either  a  common  or 
commingled  trust  fund  maintained  by  a 
bank  or  a  pooled  separate  account  main¬ 
tained  by  an  insurance  company.  These 

_ regulations  are  based  on  section  103(b) 

(3)  (G)  of  the  Act  which  states  that  the 
annual  report  shall  Include,  for  any  plan 
assets  held  in  a  common  or  commingled 
trust  or  separate  accoimt,  the  most  recent 
annual  statement  of  the  assets  and  liabil¬ 
ities  of  the  common  or  commingled  trust 
fund  or  separate  account.  By  inference, 
the  inclusion  of  such  a  statement  would 
exempt  a  plan  from  including  additional 
information  concerning  those  plan  assets 
held  in  the  common  or  commingled  trust 
fund  or  separate  account  in  the  separate 
statements  and  schedules  of  the  annual 
report. 

Under  the  proposed  regulations,  trans¬ 
actions  involving  plan  assets  subject  to 
reporting  and  disclosure  requirements 
are  limited  to  the  purchase  or  sale  of 
units  of  participation  in  the  trust  or  ac- 
coxmt.  A  plan  administrator  is  not  re¬ 
quired  to  examine  each  transaction  of 
the  trust  or  account  to  determine 
whether  the  plan’s  proportionate  share 


of  the  transaction  Involving  the  pooled 
fund  must  be  reported  in  one  of  the  sep¬ 
arate  statements  or  schedules  of  the  an¬ 
nual  report. 

Although  the  Act  in  section  103(b)  (3) 
(G)  refers  to  “common  and  collective 
trust  funds,”  “common  and  commingled 
trust  funds”  appear  to  be  the  terms  used 
by  the  banking  industry  to  describe  the 
sole  means  for  the  collective  or  pooled 
investment  of  funds.  Collective  invest¬ 
ment  of  funds  held  by  a  national  bank 
is  governed  by  regulations  of  the  Comp¬ 
troller  of  the  Currency  at  12  CFR  9.18. 
The  proposed  regulation  adopts  the  sub¬ 
stantive  provisions,  but  not  the  cover¬ 
age,  of  the  Comptroller’s  regulations. 
Under  this  regulation  on  collective  in¬ 
vestment,  a  common  trust  fund  is  de¬ 
fined  at  §  9.18(a)  (1)  as  a  “fund  main¬ 
tained  by  a  bank  exclusively  for  the  col¬ 
lective  investment  and  reinvestment  of 
moneys  contributed  thereto  by  the  bank 
in  its  capacity  as  trustee,  executor,  ad¬ 
ministrator  or  guardian."  Such  trust 
funds  do  not  generally  include  the  as¬ 
sets  of  employee  benefit  trusts,  but  con¬ 
sist  primarily  of  other  fimds  for  which 
the  bank  is  trustee,  executor,  adminis¬ 
trator  or  guardian. 

A  commingled  trust  fimd  is  defined  at 
§  9.18(a)  (2)  of  the  Comptroller’s  regu¬ 
lations  as  “a  fund  consisting  solely  of 
assets  of  retirement,  pension,  profit- 
sharing,  stock  bonus  or  other  trusts 
which  are  exempt  from  Federal  income 
taxation  under  the  Internal  Revenue 
Code.”  Under  the  proposed  regulations, 
only  those  banks,  trust  companies,  or 
similar  institutions  whose  common  or 
commingled  funds  falls  within  the  sub¬ 
stantive  provisions  of  the  Comptroller’s 
regulations  are  eligible  for  the  exemp¬ 
tion. 

The  proposed  regulation  relating  to 
the  treatment  of  plan  assets  held  in  an 
insurance  company’s  pooled  separate  ac- 
coimt  ai^lies  to  all  contractual  arrange¬ 
ments.  including  deposit  administration 
contracts  and  immediate  participant 
guarantee  contracts,  by  which  plan  as¬ 
sets  are  held  by  an  Insurance  company 
in  a  pooled  separate  accoimt.  However, 
the  exemption  does  not  apply  to  assets 
held  in  an  individual  separate  accoimt. 
Under  an  ERISA  IB,  75-2,  at  29  C7FR 
§  2555.75-2,  the  assets  held  in  the  gen¬ 
eral  account  of  an  insurance  company 
are  not  plan  assets.  However,  assets  re¬ 
moved  from  the  general  account  would 
once  again  be  considered  plan -assets. 
Because  all  assets  in  an  insurance  com¬ 
pany  are  held  in  either  the  general  ac¬ 
count  or  pooled  or  individual  separate 
accounts,  reporting  requirements  are  ap¬ 
plicable  only  to'  plan  assets — those  held 
in  a  separate  account. 

Because  the  insurance  company  is  act¬ 
ing  in  the  role  of  an  investment  manager 
for  those  assets  held  in  a  separate  ac¬ 
count,  it  is  appropriate  that  an  individual 
separate  account  be  treated  in  the  same 
manner  as  a  separate  trust  in  a  bank 
and  pooled  separate  accounts  be  treated 
analogously  to  common  and  commingled 
trust  funds. 

Under  the  proposed  regulations,  a 
plan  some  or  all  of  the  assets  of  which 


are  held  in  a  common  or  commingled 
trust  or  pooled  separate  account  is  re¬ 
quired  to  Include  in  the  annual  report^ 
information  regarding  transactions  in¬ 
volving  the  acquisition  and  disposition  of 
units  of  participation  in  the  trust  or  ac¬ 
count  and  the  most  recent  annual  state¬ 
ment  of  the  trust’s  or  account’s  assets 
and  liabilities.  The  statement  must  in¬ 
clude  a  detailed  listing  or  portfolio  of  all 
of  assets  held  as  of  the  end  of  the  fiscal 
year  of  the  trust  or  account.  The  listing 
must  be  aggregated  and  identified  by  is¬ 
suer  and  displayed  at  current  value  for 
the  beginning  and  end  of  the  fiscal  year. 
Although  the  proposed  regulations  re¬ 
quire  only  the  inclusion  of  a  statement 
of  assets  and  liabilities  in  the  annual 
report  for  plan  assets  held  in  a  common 
or  commingled  trust  or  pooled  separate 
account,  the  Department  solicits  com¬ 
ments  regarding  any  other  information 
relating  to  such  a  trust  or  account  which 
should  be  included  in  the  annual  report. 

Section  2520.103-3 

Proposed  §  2520.103-3  of  the  regula¬ 
tions  implements  sections  103(a)(2)(A) 
and  103(a)  (2)  (C)  of  the  Act. 

Section  103(a)  (2)  (A)  of  the  Act  re¬ 
quires  an  insurance  carrier,  other  orga¬ 
nization  providing  benefits,  bank,  similar 
Institution,  or  plan  sponsor  that  provides 
some  or  all  of  the  benefits  under  a  plan 
to  transmit  and  certify  to  the  accuracy 
and  completeness  of  such  information  as 
is  needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  Title  I 
of  the  Act.  Section  103(a)  (2)  (C)  of  the 
Act  and  the  proposed  regulation  require 
that  such  information  be  transmitted 
within  120  days  of  the  close  of  the  plan 
year. 

The  Information  which  must  be  trans¬ 
mitted  by  a  bank  or  insurance  company 
varies  in  accordance  with  the  annual  re¬ 
porting  requirements  for  plan  assets  held 
in  different  investment  vehicles.  For  a 
plan  with  assets  held  in  a  common  or 
commingled  trust  or  a  pooled  separate 
account  which  is  exempt  from  certain 
annual  reporting  requirements  under 
proposed  regulations  §  2520.103-1  and  2, 
the  bank  or  insurance  company  need 
only  transmit  a  copy  of  the  latest  annual 
statement  of  assets  and  liabilities  and  a 
statement  of  the  value  of  the  plan’s  units 
of  participation.  In  the  case  of  a  separate 
trust,  custodial  account,  or  an  individual 
separate  account,  the  bank  or  insurance 
company  will  be  required  to  transmit  a 
listing  of  all  transactions,  including 
specific  Information  regarding  loans  and 
leases  in  default,  to  enable  the  plan  ad¬ 
ministrator  to  complete  the  financial 
statement  and  schedules  required  to  be 
included  in  the  annual  report  under 
section  103  of  the  Act.  However,  in  the 
case  of  a  separate  trust,  custodial  ac¬ 
count  or  individual  separate  account,  the 
bank  or  insurance  company  is  not  re¬ 
quired  to  identify  party-in-interest 
transactions  or  3%  reportable  transac¬ 
tions.  Rather,  the  burden  of  responsbility 
is  placed  on  the  plan  administrator  to 
separately  list  party-in-interest  and  re¬ 
portable  transactions  when  he  completes 
the  separate  statements  and  schedules 
described  in  sections  103(b)  (3)  (A)-(H) 
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of  the  Act.  The  bank  or  insurance  com¬ 
pany  is  only  required  to  provide  addi¬ 
tional  specific  information  in  the  case 
of  loans  and  leases  in  default.  However, 
this  information  need  not  include  a  list¬ 
ing  of  parties_-in-interest  involved  in  the 
loan  or  lease  transaction. 

Although  the  proposed  regulation  fol¬ 
lows  the  statute  in  requiring  that  a  bank 
or  insurance  company  also  transmit  such 
other  information  as  is  needed  by  the 
plan  administrator  to  comply  with  the 
requirements  of  Part  1,  Title  I  of  the  Act, 
this  broad  requirement  is  limited  to  in¬ 
formation  which  is  contained  within  the 
ordinary  business  records  of  the  bank  or 
insurance  company. 

The  proposed  regulation  treats  plan 
sponsors  in  the  same  manner  as  banks 
and  insurance  companies.  Except  as  pro¬ 
vided  in  proposed  §§  2520.103-1  and  2,  the 
plan  sponsor  is  required  to  provide  a  com¬ 
plete  list  of  all  transactions,  including 
specific  information  regarding  loans  and 
leases  in  default,  for  plan  assets  held. 
Plan  sponsors,  however,  are  not  protected 
by  the  same  limitation  regarding  infor¬ 
mation  contained  in  ordinary,  business 
records.  Pi-esumably,  a  plan  sponsor  has 
a  greater  obligation  to  a  plan  than  that 
prescribed  under  sections  103(a)  (2)  (A) 
and  (C) . 

In  the  transmittal  of  the  required  in¬ 
formation  the  insurance  carrier,  orga¬ 
nization,  bank,  institution,  or  plan  spon¬ 
sor  shall  certify  to  the  accuracy  of  such 
information.  A  certification,  in  contrast 
to  a  subscription  or  attestation,  requires 
a  written  assurance  regarding  the  truth 
of  the  facts  certified  and  does  not  have 
to  be  sworn  to  or  notarized.  A  written 
declaration  signed  by  a  properly  author¬ 
ized  representative  is  required  because 
the  certification  will  serve  as  evidence  of 
the  truth  of  the  facts  stated  therein.  The 
proposed  regulation  contains  one  exam¬ 
ple  of  a  proper  certification. 

Section  2520.103-4 

Proposed  regulation  §  2520.103-4  de¬ 
fines  transactions  reportable  under  sec¬ 
tion  103(b)(3)(H)  of  the  Act.  In  pre¬ 
paring  the  annual  report  to  be  filed  with 
the  Secretary  of  Labor  under  section 
104(a)(1)(A)  of  the  Act,  the  plan  ad¬ 
ministrator  is  required  under  section 
103(b)(3)(H)  of  the  Act  to  provide  a 
separate  schedule  listing  each  reportable 
transaction.  Reportable  transactions 
under  this  proposed  regulation  consist 
of  four  separate  categories  of  transac¬ 
tions:  first,  a  single  transaction  in  ex¬ 
cess  of  3%  of  the  value  of  plan  assets; 
second,  a  series  of  transactions  with  or 
in  conjunction  with  the  same  person  in¬ 
volving  property  other  than  securities 
which  aggregates,  regardless  of  the  cate¬ 
gory  of  asset  or  the  gain  or  loss,  to  an 
amount  in  excess  of  3%  of  the  value  of 
plan  assets;  third,  a  series  of  transac¬ 
tions  with  respect  to  securities  of  the 
same  issuer  which  results  in  an  aggre¬ 
gate  net  change  in  excess  of  3%  of  the 
value  of  total  plan  assets;  and  fourth, 
any  transaction  with  respect  to  securi¬ 
ties  with  or  in  conjunction  with  a  person 
if  a  prior  or  subsequent  single  transac¬ 
tion  has  occurred  with  respect  to  securi¬ 


ties  with  or  in  conjunction  with  that 
same  person  in  an  amovmt  in  excess  of 
3%  of  the  value  of  the  plan  assets. 

The  proposed  regulation  Includes  a 
definition  of  “transaction”  for  purposes 
of  transactions  involving  securities.  A 
transaction  in  this  case  is  defined  as  the 
execution  of  a  buy  or  sell  order.  If  a 
transaction  were  limited  to  a  single  pur¬ 
chase  or  sale,  it  would  be  almost  impos¬ 
sible  for  a  large  plan  to  engage  in  a 
single  transaction  with  respect  to  secu¬ 
rities  in  excess  of  3%  of  plan  assets.  An 
acquisition  or  disposition  of  securities 
will  frequently  require  several  purchases 
or  sales  of  varying  amounts  of  a  secu¬ 
rity  to  accomplish  an  entire  buy  or  sell 
order.  Interpreting  a  transaction  in  secu¬ 
rities  to  be  a  single  purchase  or  sale, 
rather  than  a  buy  or  sell  order,  would 
severely  restrict  the  applicability  of  sec¬ 
tion  103(b)  (3)  (H)  (iv)  as  a  category  of 
reportable  transactions. 

The  regulation  takes  the  position  that 
a  series  of  transactions  under  section 
103(b)  (3)  (H)  (ii)  is  different  from  a  se¬ 
ries  of  transactions  under  section  103 
(b)  (3)  (H)  (iii) .  A  series  of  transactions 
for  the  purposes  of  calculating  a  report- 
able  transactions  with  respect  to  prop¬ 
erty  other  than  securities  is  determined 
by  aggregating  all  transactions,  regard¬ 
less  of  acquisition  or  disposition,  while, 
on  the  other  hand,  a  series  of  transac¬ 
tions  with  respect  to  securities  is  deter¬ 
mined  by  measuring  the  net  change  in 
holdings  resulting  from  the  transac¬ 
tions.  The  legislative  history  provides 
little  insight  to  the  proper  interpretation 
to  be  placed  on  the  second  and  third 
types  of  reportable  transactions  ((ii)  and 
(iii)  of  section  103(b)  (3)  (H) ) .  Until  the 
Act  went  to  the  conference  committee, 
reportable  transactions  were  not  divided 
into  four  separate  types.  In  fact,  the 
fourth  type  of  reportable  transaction 
(section  103(b)  (3)  (H)  (iv) )  had  not  ap¬ 
peared  earlier.  The  primary  rationale  for 
the  two  separate  approaches  to  a  series 
(aggregation  and  net  change)  is  the  dif¬ 
ferent  focal  points  in  the  two  para¬ 
graphs.  With  respect  to  transactions 
other  than  securities,  the  element  that 
defines  the  series  is  the  presence  of  the 
same  person.  The  definition  with  respect 
to  securities,  on  the  other  hand,  turns 
on  the  identity  of  the  issuer  of  the  se¬ 
curities.  The  proposed  regulation  adopts 
a  total  aggregation  approach  for  trans¬ 
actions  with  a  person  with  respect  to 
property  other  than  securities  because 
the  same  person  may  have  received  size¬ 
able  consideration  from  the  plan  re¬ 
gardless  of  the  nature  of  the  transac¬ 
tions.  In  any  event,  if  the  same  person 
were  involved  in  multiple  transactions 
with  the  plan,  there  could  be  a  signifi- 
can  effect  on  plan  assets  as  a  conse¬ 
quence  of  that  person’s  involvement  in 
the  investments  of  the  plan.  On  the 
other  hand,  the  third  type  of  reportable 
transaction,  defined  in  section  103(b) 
(3)  (H)  (iii) ,  is  keyed  to  securities  of  the 
same  issuer.  The  emphasis  in  this  defi¬ 
nition  is  a  “flagging”  of  a  significant 
movement  of  plan  assets  involving  the 
securities  of  one  issuer.  For  this  purpose, 


a  net  change  definition  is  appropriate  to 
“flag”  such  reportable  transactions. 

The  proposed  regulation  defines 
reportable  transactions  imder  Section 
103(b)  (3)  (H)  (iii)  when  a  series  of 
transactions  involving  securities  of  the 
same  issuer  results  in  a  net  change  in 
excess  of  3%  of  the  current  value  of  plan 
assets.  For  this  purpose,  the  regulation 
interprets  net  change  as  the  difference 
between  the  minimum  percentage  and 
maximuin  percentage  of  plan  assets  in¬ 
vested  in  securities  of  the  same  issuer 
during  the  plan  year.  There  is  no  fixed 
point  from  which  the  3%  aggregate  net 
change  resulting  from  a  series  of  trans¬ 
actions  involving  such  securities  is 
measured.  Rather,  the  net  change  is  the 
difference  between  the  lowest  and  high¬ 
est  amounts  held  at  any  time  during  the 
plan  year.  If  such  fluctuation  exceeds 
3%  of  the  value  of  all  plan  assets,  all 
of  the  transactions  engaged  in  by  the 
plan  during  the  plan  year  involving 
securities  of  that  issuer  are  reportable. 

Section  103(b)  (3)  (H)  of  the  Act  de¬ 
fines  reportable  transactions  in  terms  of 
the  “current  value”  of  plan  assets.  Cur¬ 
rent  value  is  defined  in  section  3(26)  of 
the  Act  as  “fair  market  value”,  where 
available,  or  fair  value  as  determined  in 
good  faith  by  a  trustee  or  named  fiduci¬ 
ary.  If  section  103(b)(3)(H)  were  read 
literally,  it  would  require  the  plan  to  de¬ 
termine  the  “current  value”  of  all  plan 
assets  every  time  there  was  an  acquisi¬ 
tion  or  disposition  of  plan  assets,  that 
could  exceed  3%  of  the  value  of  plan 
assets  or  be  part  of  a  series  that  might 
aggregate  in  excess  of  3%.  Moreover,  if 
this  interpretation  were  adopted,  the  to¬ 
tal  “current  value”  or  “fair  market 
value”  of  plan  assets  might  not  be  readily 
determinable  each  time  an  asset  is  pur¬ 
chased,  sold,  rented,  or  loaned.  The  re¬ 
quirement  of  redetermining  the  total 
current  value  of  plan  assets  at  the  time 
of  each  acquisition  or  disposition  would 
therefore  be  unduly  burdensome  to  the 
plan.  For  that  reason,  the  proposed  regu¬ 
lation  states  that  current  value  for  the 
purpose  of  determining  reportable  trans¬ 
actions  within  a  plan  year  shall  be  meas¬ 
ured  on  the  basis  of  the  value  of  plan  as¬ 
sets  as  of  the  beginning  of  the  plan  year. 
Although  such  an  approach  allows  for  a 
certain  degree  of  distortion  because  of 
changes  in  the  value  of  plan  assets  dur¬ 
ing  the  plan  year,  the  ease  of  administra¬ 
tion  gained  outweighs  the  disadvantages 
of  any  distortion. 

Although  a  plan  may  have  several  in¬ 
vestment  managers  whose  independent 
acquisitions  or  dispositions  of  property 
may  in  the  aggregate  exceed  3%  of  the 
value  of  plan  assets,  resulting  in  a  report- 
able  transaction,  the  proposed  regula¬ 
tion  does  not  apply  the  3%  limitation  to 
each  trustee  or  investment  manager  in¬ 
dependently.  Rather,  the  regulation  ad¬ 
dresses  the  significant  total  effect  with 
respect  to  the  plan. 

Section  2520.103-5 

Proposed  §  2520.103-5  prescribes  a 
general  rule  for  all  plans  which  are  fil¬ 
ing  an  annual  report  with  the  Secretary 
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for  the  first  time.  The  proposed  reg¬ 
ulation  affects  four  categories  of  plans; 
first  plans  in  existence  on  January  1, 
1975,  and  covered  by  Part  1,  Title  I, 
of  the  Act  on  that  date;  second,  plans 
in  existence  on  January  1,  1975,  and  not 
covered  by  Part  1,  Title  I,  of  the  Act 
on  that  date,  but  which  later  become 
covered;  third,  plans  not  in  existence 
on  January  1,  1975;  and  fourth,  plans 
exempted  from  reporting  which  are  non¬ 
exempt  at  some  later  time.  Any  plan 
within  these  categories  is  not  required  to 
engage  an  accountant  to  perform  an 
audit  for  the  previous  plan  year,  to  in¬ 
clude  an  opinion  by  an  accountant  stat¬ 
ing  that  the  accounting  principles  ap¬ 
plied  for  the  current  plan  year  are  con¬ 
sistent  with  the  principles  used  in  the 
previous  plan  year,  nor  to  include  a 
statement  displaying  assets  and  liabili¬ 
ties  for  the  previous  plan  years  at  cur¬ 
rent  value. 

Any  plan  filing  an  initial  annual  re¬ 
port,  regardless  of  category,  is  not  re¬ 
quired  to  perform  an  audit  to  deter¬ 
mine  a  beginning  of  year  valuation,  be¬ 
cause  the  requirement  of  a  double  audit 
for  the  first  year  of  annual  reporting 
would  be  either  burdensome  or  impossi¬ 
ble.  However,  all  plans  which  were  in 
existence  during  the  previous  year  are 
required  to  provide  a  valuation  of 
plan  assets  and  liabilities  in  accordance 
with  the  accoxmting  procedures  used  in 
the  prior  year  and  a  statement  in  the 
accountant’s  opinion  comparing  the  ac¬ 
counting  methods  and  principles  applied 
in  the  current  plan  year  with  those  used 
in  the  previous  year.  Even  if  a  plan  was 
not  audited  in  the  previous  year,  the 
accOimtant’s  opinion  should  discuss  the 
method  of  valuation  used  to  display  the 
prior  year’s  assets  and  liabilities. 

The  proposed  regulation  applies  the 
same  requirements  regarding  an  initial 
preparation  and  filing  of  the  annual  re¬ 
port  to  new  plans  as  apply  to  plans  in 
existence  prior  to  September  2, 1974.  Ob¬ 
viously,  in  the  case  of  new  plans,  no  valu¬ 
ation  of  assets  and  liabilities  as  of  the 
end  of  the  previous  plan  year  ajid  no  dis¬ 
cussion  of  accounting  methods  applied 
in  the  previous  year  can  be  provided.  New 
plans  are,  however,  required  to  include 
in  the  accoimtant’s  opinion  a  statement 
of  the  method  of  valuation  of  initial 
contributions,  if  other  than  cash,  and  a 
comparison  of  the  method  of  valuation 
of  contributions  with  the  method  of  valu¬ 
ation  used  for  the  end  of  the  plan  year. 

The  proposed  regulation  also  applies 
to  plans  which  have  been  in  existence 
but  have  not  been  covered  by  ERISA,  or 
were  previously  exempted.  Although  a 
plan  administrator  not  subject  to  the 
Act  may  be  aware  of  the  reqxfirements 
of  the  Act,  he  would  have  no  responsi¬ 
bility  to  value  plan  assets  in  compliance 
with  the  Act.  If  coverage  is  eventually 
extended  to  such  a  plan,  the  plan  ad¬ 
ministrator  wovQd  be  essentially  in  the 
same  position  as  an  administrator  of  the 
plan  that  was  in  existence  and  covered 
on  September  2,  1974,  and  is  filing  an 
annual  report  for  the  first  time  in  1976. 


Section  2520.103-6 

Under  proposed  §  2520.103-6  and  sec¬ 
tion  103(a)  (3)  (A)  of  the  Act,  each  plan 
required  to  file  an  annual  report  must 
engage  an  independmt  qualified  public 
accountant  to  conduct  an  audit  of  the 
plan’s  books  and  records  and  prepare  an 
opinion  to  be  included  in  the  annual  re¬ 
port  and  an  opinion  to  be  included  in  the 
summary  annual  report. 

The  proposed  regulation  prescribes  a 
two-tiered  opinion  to  be  included  in  the 
annual  report  which  is  filed  with  the  Sec¬ 
retary  of  Labor.  In  the  case  of  the  finan¬ 
cial  statements  and  schedules  required 
to  be  included  in  the  annual  report  in 
accordance  with  section  103(b),  the  ac¬ 
countant  must  render  an  opinion  as  to 
whether  the  statements  of  plan  assets 
and  liabilities  and  income  and  expendi¬ 
tures,  and  the  related  separate  schedules, 
are  presented  fairly  in  conformity  with 
generally  accepted  accounting  principles 
applied  on  a  basis  consistent  with  that 
of  the  preceding  year,  except  when  the 
year  being  report^  is  the  first  year  of 
coverage  imder  the  Act,  as  provided  in 
§  2520.103-5. 

The  second  tier  of  the  opinion  included 
in  the  annual  report  provides  that,  in  the 
case  of  the  separate  statements  and 
schedules  required  under  section  103(b) 
(3)  of  Part  1  of  Title  I,  the  accountant 
must  render  an  opinion  as  to  whether  the 
Individual  statements  and  schedules  each 
presents  fairly  and  in  all  material  re¬ 
spects  the  Information  contained  therein 
when  considered  in  conjvmction  with  the 
financial  statements  taken  as  a  whole. 

The  proposed  regulation  requires  a  sec¬ 
ond  opinion  to  be  prepared  by  the  ac¬ 
countant.  This  opinion,  which  must  be 
included  in  the  summary  annual  report 
furnished  to  participants  and  beneficiar¬ 
ies,  must  state  whether  or  not  the  sepa¬ 
rate  items  required  to  be  included  in  the 
summary  annual  report  have  been  ac¬ 
curately  and  fully  reproduced  from  the 
annual  report.  The  accountant  is  not  re¬ 
quired  to  comment  on  the  fairness  of  the 
smnmary  annual  report  nor  is  he  re¬ 
quired  to  offer  any  opinion  regarding  ex¬ 
planatory  text  which  may  be  added  to  the 
siunmary  annual  report  by  the  plan  ad¬ 
ministrator.  The  opinion  which  must  be 
included  in  the  summary  annual  report 
need  not  be  filed  with  the  Secretary  of 
Labor. 

The  proposed  regulation  requires  that 
all  plans,  regardless  of  size,  engage  an  in¬ 
dependent  qualified  public  accoimtant  to 
conduct  an  audit  and  prepare  an  opinion. 
Although  this  position  is  contrary  to  ear¬ 
lier  announcements  by  the  Department 
of  Labor,  the  importance  of  an  independ¬ 
ent  monitor  of  the  plan’s  financial  status 
may  outweigh  the  burden  and  expense  to 
plans. 

The  proposed  regulation  follows  the 
statutory  requirements  of  section  104(a) 
(3)  (A)  regarding  the  opinion  required 
to  be  included  in  the  annual  report.  How¬ 
ever,  the  Department  is  aware  of  possible 
conflicts  between  the  requirements  of  the 
proposed  regulation  and  accounting 
principles  and  other  problems  created  by 


che  strict  language  of  the  regulation. 
For  example,  the  treatment  of  assets  held 
in  a  bank  or  insurance  company,  includ¬ 
ing  verification  of  the  value  of  these  as¬ 
sets  and  reliance  on  bank  or  Insurance 
company  statements,  may  pose  diflBcul- 
tles  to  the  accountant  in  preparing  the 
opinion  prescribed  by  this  regulation. 

However,  since  the  accovmting  require¬ 
ments  set  by  the  Act  are  standards  for 
ERISA  reports,  an  accountant’s  opinion 
which  complies  with  these  standards 
would  not  be  subject  to  challenge  under 
the  Act,  nor  would  it  be  subject  to  attack 
on  the  basis  of  other  law.  Action  514  of 
the  Act  preempts  all  State  law  which 
might  be  a  source  of  liability  to  the 
accountant. 

Although  the  regulation  does  not 
directly  address  these  and  other  prob¬ 
lems  which  could  result  in  a  qualified 
opinion,  an  adverse  opinion  or  a  dis¬ 
claimer  of  opinion,  the  Department  is 
soliciting  specific  comments  and  recom¬ 
mendations  regarding  r>ossible  solutions. 

Section  2520.103-7 

This  section  interprets  section  103(c) 
of  the  Act,  which  requires  that  the  an-" 
nual  report  include  a  list  of  all  persons 
who  received  compensation  directly  or 
indirectly  from  the  plan  for  services  ren¬ 
dered  during  the  preceding  plan  year. 
However,  the  regulation  provides  that 
such  a  list  should  not  include  any  person 
whose  comi>ensation  is  minimal  and  who 
performs  solely  ministerial  duties.  To  be 
excluded  from  this  listing  an  employee 
or  independent  contractor  performing 
services  for  a  plan  must  meet  both  tests 
of  minimal  compensation  and  minis¬ 
terial  duties. 

The  regulation  adopts  a  broad  defini¬ 
tion  of  “compensation”  which  includes 
any  fee,  commission,  or  payment  which 
is  considered  income  under  section  61  of 
the  Internal  Revenue  Code  of  1954. 

To  cover  situations  where  one  person 
may  receive  several  small  salaries  from 
a  number  of  related  plans,  all  compensa¬ 
tion  received  from  plans  of  one  plan 
sponsor  must  be  aggregated  for  purposes 
of  the  minimal  compensation  test.  The 
regulation  also  distinguishes  between  an 
employee  of  a  plan  or  plans  and  an  in¬ 
dependent  contractor  in  applying  the  de¬ 
finition  of  minimal  compensation.  In  the 
case  of  an  employee  of  a  plan  or  plans  of 
one  plan  sponsor,  who  is  performing 
solely  ministerial  duties,  $1000  or  less 
per  month  is  deemed  to  be  minimal  com¬ 
pensation.  However,  in  the  case  of  an  in¬ 
dependent  contractor,  $600  or  less  per 
year  is  deemed  to  be  minimal  compensa¬ 
tion. 

To  be  excluded  from  the  listing  re¬ 
quired  to  be  provided  in  the  annual  re¬ 
port,  a  person  whose  compensation  is 
minimal  must  also  have  no  discretionary 
control  over  plan  assets. 

Section  2520.104-41 

This  section  provides  an  alternative 
method  of  compliance  for  annual  report¬ 
ing  for  Keogh  plans  with  fewer  than 
100  participants  having  at  least  one 
owner-employee,  as  defined  In  section 
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401(c)  of  the  Internal  Revenue  Code  of 
1954.  Such  a  Keogh  pension  plan  will  file 
a  Form  5500-K  “Annual  Report  of  Em¬ 
ployee  Pension  Benefit  Plans”  as ‘pre¬ 
scribed  under  regulation  §  2520.104ar-5. 

Neither  a  Keogh  plan  with  more  than 
100  participant  nor  a  plan  which  covers 
only  shareholder-employees  is  eligible 
for  this  alternative  filing  method.  In¬ 
structions  to  the  annual  report  form  in¬ 
dicate  that  both  shareholder-employee 
Keogh  plans  and  Keogh  plans  with  more 
than  100  participants  should  file  the  full 
5500  annual  report  form  which  provides 
more  complete  and  detailed  financial 
Information, 

Section  2520.104-42 

Under  the  authority  of  section  104(a) 

(2)  (A)  of  the  Act,  the  Secretary  of 
Labor  may  waive  the  requirement  that 
actuarial  information  on  the  annual  re¬ 
port  include  the  present  value  of  the 
plan’s  liabilities  for  nonforfeitable  pen¬ 
sion  benefits  allocated  by  termination 
priority  category,  as  set  forth  in  section 
4044  of  Title  IV  of  the  Act.  The  expense 
and  lack  of  relevancy  for  plans  that  are 
not  reporting  a  termination  on  the  an¬ 
nual  report  appears  to  warmt  the  waiver 
of  the  inclusion  of  termination  priority 
categories  on  the  annual  report  form.  In 
order  to  waive  this  requirement,  how¬ 
ever,  the  Secretary  must  make  findings 
as  required  under  section  104(a)  (2)  (A) 
as  to  first,  whether  the  interests  of  plan 
participants  are  not  harmed  thereby, 
and  second,  whether  the  expense  of  com¬ 
pliance  with  the  specific  requirements  of 
section  103(d)  (6)  is  not  justified  by  the 
needs  of  the  participants,  the  Pension 
Benefit  Guaranty  Corporation  and  the 
Department  of  Labor. 

Thus,  although  the  proposed  regula¬ 
tion  states  that  the  requirements  of  sec¬ 
tion  103(d)  (6)  are  waived,  comments  are 
requested  as  to  whether  such  a  waiver 
should  be  granted  and  what  impact  such 
a  waiver  would  have  on  the  interests  of 
plan  participants. 

The  proposed  regulation  as  presently 
drafted  provides  that  the  plan  adminis¬ 
trator  of  an  employee  pension  benefit 
plan,  required  under  section  103(d)  of 
the  Act  to  Include  actuarial  Information 
as  part  of  the  annual  report,  is  not  re¬ 
quired  to  include  a  statement  of  the 
present  value  of  all  the  plan’s  liabilities 
for  nonforfeitable  pension  benefits  as  set 
forth  in  section  4044  of  Title  IV  of  the 
Act  and — is  not  required  to  provide  the 
actuarial  assumptions  used  in  these 
computations. 

Section  2520.104-43 

Under  proposed  §  2520.104-43  a  partic¬ 
ipating  employer/administrator  in  a 
.  trade  association  or  other  group  insur¬ 
ance  arrangement  which  meets  the  re¬ 
quirements  of  §  2520.104-21  may  be 
exempt  from  the  requirements  to  file  an 
annual  report  with  the  Secretary  of 
Labor  if  the  trust  or  trade  association 
which  is  acting  intermediary  between  the 
•employer  and  the  insurance  company 
files  in  his  place.  However,  §  2520.104-43 
is  not  limited  in  its  application  to  plans 


with  fewer  than  100  participants  as  is 
§  2520.104-21.  The  proposed  regulation  is 
designed  to  obtain  annual  financial  in¬ 
formation  from  the  central  trust  or  trade 
association  which  may  hold  plan  assets 
for  a  period  of  time  before  transmitting 
them  to  the  insurance  company.  A  par¬ 
ticipating  employer/ administrator,  re¬ 
gardless  of  the  number  of  participants  in 
his  plan,  does  not  have  the  financial  data 
relevant  to  the  group  arrangement. 

It  is  the  trust  or  trade  association 
rather  than  the  employer  who  would  be 
able  to  provide  the  most  relevant  finan¬ 
cial  information  regarding  a  group  in¬ 
surance  arrangement,  because  it  is  only 
at  the  trust  or  trade  association  level  that 
any  plan  assets  are  held  in  a  form  other 
than  premium  payments  or  insurance 
contracts.  ’The  trust  or  trade  association 
may  maintain  a  contingency  or  reserve 
fund  which  is  a  proper  object  of  financial 
reporting  in  the  case  of  group  insurance 
arrangements. 

The  Act  places  the  primary  reporting 
and  disclosure  obligation  on  the  plan  ad¬ 
ministrator,  who  could  be  either  a  par¬ 
ticipating  employer  or  a  representative 
of  the  trust  or  trade  association.  How¬ 
ever,  the  Instructions  to  both  the  pro¬ 
posed  EBS-1  and  the  5500  forms  state 
that  each  employer  in  a  group  Insurance 
arrangement  must  file  separately.  ’Thus, 
regardless  of  who  the  designate  plan 
administrator  may  be,  the  general  rule 
requires  that  separate  forms  be  filed  for 
each  participating  employer.  Within  this 
context,  proposed  §  2520.104-43  provides 
an  exemption  from  multiple  filings  for 
each  participating  employer,  if  one  an¬ 
nual  report  is  filed  on  behalf  of  the  en¬ 
tire  group  Insurance  arrangement  or 
trade  association. 

Although  the  proposed  regulation 
treats  only  one  type  of  multiple  em¬ 
ployer  plan,  insured  welfare  group  in¬ 
surance  or  trade  association  arrange¬ 
ments,  the  Department  solicits  comments 
and  recommendations  regarding  the  ap¬ 
propriate  filing  entity  for  other  t3q)es  of 
multiple  employer  arrangements:  for  ex¬ 
ample,  master  and  prototype  pension 
plans,  and  self-administered  trade  as¬ 
sociation  welfare  and  pension  plans. 

Section  2520.104-44 
Under  proposed  §  2520.104-44,  un¬ 
funded  plans  of  any  size  would  be  ex¬ 
empt  from  completing  the  financial  in¬ 
formation  items  of  the  annual  report. 
The  rationale  for  this  exemption  is  based 
on  the  inapplicability  of  the  financial 
statements  and  schedules  in  the  annual 
report  for  unfunded  plans,  rather  than 
on  the  burdensomeness  of  the  require¬ 
ments  for  these  types  of  plans.  Because 
an  unfimded  plan  has,  by  definition,  no 
assets  and  all  benefits  are  paid  out  of 
the  general  assets  of  the  employer,  the 
provisions  of  the  Act  requiring  financial 
statements  are  irrelevant.  Similarly,  the 
sei>arate  statements  and  schedules  are 
inapplicable  to  unfunded  plans. 

Unfunded  plans  are  not  exempt  from 
completing  the  other  annual  i-eport  items 
such  as  the  listing  of  fiduciaries  and 
parties  receiving  compensation  from  the 
plan. 


Sec  :ion  2520.104-45 

Under  this  regulation,  insured  plans 
of  any  size  would  be  exempt  from  com¬ 
pleting  the  financial  information  items 
of  the  annual  report.  The  rationale  for 
this  exemption  is  similar  to  that  for  the 
exemption  in  §  2520.104-45,  unfimded 
plans,  in  that  the  financial  statements 
and  schedules  are  inapplicable. 

Insured  plans  have  no  assets  or  liabil¬ 
ities  other  than  insurance  contracts  or 
past  due  insurance  premiums.  Similarly, 
the  individual  statements  and  schedules 
arc  irrelevant  to  insured  plans.  Aside 
from  the  purchase  of  insurance  con¬ 
tracts,  there  are  no  plan  investments  to 
be  monitored.  If  Schedule  A  of  the  an¬ 
nual  report  is  revised  to  show  past  due 
premiums,  all  information  relevant  to 
a  totally  insured  plan  will  be  displayed 
on  the  schedule  A. 

Under  the  regulation,  the  plan  assets 
must  be  in  the  insurer’s  general  account 
only,  and  not  in  a  separate  account. 
This  exemption,  therefore,  does  not  apply 
to  "split-funded”  arrangements,  l.e., 
those  where  a  part  of  the  plan  assets  .are 
in  a  separate  account  and  the  remainder 
are  in  the  general  account. 

Insured  plans  are  not  exempted  from 
completing  the  other  annual  report  items 
such  as  a  listing  of  fiduciaries  and  parties 
receiving  compensation  from  the  plan. 

Section  2520.104a-5 

Proposed  section  2520.104a-5  requires 
that  the  administrator  of  a  plan  required 
to  file  an  annual  report  under  section 
104(a)  (1)  (A)  of  the  Act  must  file  the 
appropriate  prescribed  annual  report 
form  and  any  attached  statements  or 
schedules  within  210  days  after  the  close 
of  the  plan  year. 

The  instructions  to  the  proposed  an¬ 
nual  retum/report  forms  (40  FR  45134) 
specified  only  two  forms,  5500  and  5500- 
K,  to  be  used  by  all  employee  pension  and 
welfare  benefit  plans  covered  by  Part  1  of 
Title  I  of  the  Act.  Form  5500-K  has 
been  proposed  for  all  Keogh  pension 
plans  with'  at  least  one  owner-employee 
and  fewer  than  100  participants.  Form 
5500  has  been  proposed  for  all  other  pen¬ 
sion  and  welfare  plans. 

Although  a  separate  form  has  not  been 
developed  for  non-Keogh  plans  with 
fewer  than  100  participants,  the  Depart¬ 
ment  solicits  comments  and  recommen¬ 
dations  for  simplifying  the  annual  re¬ 
porting  requirements  for  small  plans. 

Section  2520.104a-6 

Proposed  §  2520.104a-6  prescribes  the 
annual  report  to  be  filed  by  the  trust  or 
trade  association  of  a  group  insurance 
arrangement  described  in  proposed 
§  2520.104-43.  The  trust  or  trade  associa¬ 
tion  is  required  to  file  a  form  5500  in  ac¬ 
cordance  with  the  instructions  to  the 
form  within  210  days  after  the  end  of  the 
fiscal  year  of  the  trust  trade  association 
or  other  entity.  Because  the  trust  or 
trade  association  rather  than  the  par¬ 
ticipating  employers,  is  the  primary 
source  of  financial  information  for  the 
plan,  it  is  appropriate  to  link  the  annual 
reporting  date  to  the  fiscal  year  of  the 
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trust  or  trade  association  rather  than  a 
participating  employer’s  taxable  year  or 
plan  year. 

The  annual  report  prescribed  under 
§  2520.104a-6  is  designed  to  elicit  infor¬ 
mation  regarding  the  disposition  of  plan 
assets  which  have  been  forwarded  to  the 
trust  or  trade  association  by  participat¬ 
ing  employers.  The  annual  report  must 
also  include  a  listing  of  each  participat¬ 
ing  employers  for  cross-referencing  and 
identification. 

Although  the  proposed  draft  of  the 
form  5500  published  in  the  Federal  Reg¬ 
ister  on  September  30,  1975  (40  PR 
45135)  did  not  include  specific  instruc¬ 
tions  regarding  which  items  must  be 
completed  by  the  trust  or  trade  associa¬ 
tion,  the  revised  version  of  the  form  will 
list  the  information  required  to  be  pro¬ 
vided  in  the  annual  report  filed  by  the 
trust  or  trade  association. 

Section  2520.104b-10 

Proposed  §  2520.103b-10  prescribes  the 
content,  style  and  format  of  the  sum¬ 
mary  annual  report  which  must  be  fur¬ 
nished  to  participants  and  beneficiaries 
of  a  plan  under  section  104(b)  (3)  of  the 
Act.  The  summary  annual  report  must 
be  furnished  to  each  participant  covered 
under  the  plan,  as  defined  in  29  C?FR 
2510.3-3  (d)  (40  FR  34533),  and  to  each 
beneficiary  receiving  benefits  under  the 
plan,  other  than  a  beneficiary  under  a 
welfare  plan. 

The  statements  and  schedules  required 
to  be  included  in  the  summary  annual 
report  under  this  regulation  are  intended 
to  provide  plan  participants  and  bene- 
ficaries  witii  financial  and  investment 
information  upon  which  an  appraisal  of 
the  plan’s  performance  can  be  based. 

Section  104(b)  (3)  of  the  Act  specifies 
two  statements  which  must  be  included 
in  the  summary  annual  report;  assets 
and  liabilities  and  receipts  and  disburse¬ 
ments.  However,  section  104(b)  (3)  fur¬ 
ther  provides  that  the  summary  shall 
also  contain  “such  other  material  as  is 
necessary  to  fairly  summarize  the  latest 
annual  report’’. 

The  proposed  regulation  lists  various 
other  items  of  information  from  the 
annual  report  which  must  be  included 
to  fairly  summarize  the  plan’s  annual 
report.  These  other  items  of  information 
have  been  included  in  the  summary  pre¬ 
scribed  under  the  proposed  regulation  so 
that  participants  and  beneficiaries  may 
receive  suflBcient  information  to  make  a 
judgment  concerning  the  financial  posi¬ 
tion  and  management  of  their  plan. 

The  summary  must  also  include  the 
opinion  of  the  independent  qualified 
public  accountant  contained  in  the  an¬ 
nual  report. 

In  addition  to  the  accoimtant’s  opinion 
required  to  be  included  in  the  annual  re¬ 
port,  the  siunmary  must  include  an  ac¬ 
countant’s  opinion  as  to  whether  the 
separate  statements  and  schedules  of 
the  annual  report  required  to  be  included 
in  the  summary  have  been  accurately 
and  fully  reproduced. 

Because  a  separate  form  5500-K  has 
been  prescribed  for  certain  Keogh  plans 
under  proposed  §2520.103-41,  the  sum¬ 


mary  annual  report  for  such  plans  in¬ 
cludes  specific  items  and  statements 
which  appear  only  on  the  Form  5500-K. 
Keogh  plans  filing  the  form  5500-K  must 
also  include  the  accountant’s  opinions 
discussed  above,  as  must  all  the  other 
plans  not  exempted  from  the  require¬ 
ment  to  engage  an  accoimtant  to  con¬ 
duct  an  audit  and  prepare  the  prescribed 
opinions. 

Two  such  types  of  plans  exempted 
from  the  audit  and  accountant’s  opinion 
requirements  are  unfunded  and  insured 
plans  described  in  proposed  §§  2520.103- 
44  and  45.  The  summary  annual  report 
of  an  unfunded  or  insured  plan  must  in¬ 
clude  the  information  required  to  be 
included  in  the  annual  report  of  such  a 
plan.  An  unfunded  or  insured  plan  is 
not  required  to  engage  an  accountant  to 
conduct  an  audit  and  prepare  opinions, 
nor  is  it  required  to  complete  any  of  the 
financial  statements  and  schedules  of  the 
annual  report.  Therefore,  the  summary 
annual  report  of  an  unfunded  or  in¬ 
sured  plan  will  not  include  any  financial 
data  or  accountant’s  opinions;  however, 
a  totally  insured  plan  must  include  a  copy 
of  Shedule  A  “Insurance  Information’’ 
in  the  summary  annual  report  prepared 
for  participants  and  beneficiaries. 

Although  plans  are  not  required  to  in¬ 
clude  any  information  in  the  summary 
annual  report  which  is  not  specified  in 
the  proposed  regulation,  the  plan  admin¬ 
istrator  may  choose  to  add  further  rele¬ 
vant  information  or  explanatory  mate¬ 
rial.  However,  the  items  required  to  be 
included  in  the  summary  annual  report 
must  not  be  presented  in  a  manner  which 
will  have  the  effect  of  misleading  or  mis¬ 
informing  the  participant  and  any  sup¬ 
plementary  information  must  be  written 
in  a  manner  calculated  to  be  imderstood 
by  the  average  participant.  Thus  a  sum¬ 
mary  annual  report  should  not  high¬ 
light  a  narrative  explanation  of  the 
plan’s  financial  status,  while  burying  the 
financial  statements  and  schedules  in 
fine  print  at  the  end  of  the  summary. 

In  the  case  of  a  plan  which  covers  500 
or  more  participants  all  of  whom  are 
literate  only  in  one  foreign  language,  or 
in  the  case  of  an  employer  establishment 
in  which  50%  or  more  of  the  participants 
of  a  plan  are  literate  only  in  one  foreign 
language,  the  summary  annual  report 
must  include  an  offer  of  assistance  writ¬ 
ten  in  the  language  best  imderstood  by 
these  participants.  This  provision  applies 
only  in  the  case  of  a  single  foreign  lan¬ 
guage  common  to  the  requisite  number  of 
participants  and  requires  that  oral  assist¬ 
ance  be  provided  to  participants  to  aid 
in  understanding  the  relevance  and  sub¬ 
stance  of  the  summary  annual  report. 

Section  2520.104b-ll 

Proposed  §  2520.104b-ll  prescribes  the 
summary  annual  report  which  must  be 
furnished  to  participants  and  benefici¬ 
aries  of  a  group  insurance  arrangement 
or  trade  association  plan.  The  prescribed 
disclosure  date,  210  days  after  the  close 
of  the  fiscal  year  of  the  trust  or  trade  as¬ 
sociation,  is  based  on  the  fiscal  year  of 
the  entity  which  maintains  the  most 
relevant  financial  information,  as  is  the 
annual  report  filing  date  for  a  trade  as¬ 


sociation  or  group  insurance  arrange¬ 
ment. 

Under  the  proposed  regulation,  the  ad¬ 
ministrator  of  a  group  insurance  ar¬ 
rangement  or  trade  association  plan,  de¬ 
scribed  in  §  2520.104-43  of  the  proposed 
regulations,  must  furnish  a  summary  an¬ 
nual  report  which  reproduces  all  of  the 
information  required  to  be  provided  in 
the  annual  report  filed  by  the  trust,  trade 
association  or  other  entity.  Thus  the 
summary  annual  report  must  include  the 
accountant’s  opinion  filed  with  the  an¬ 
nual  report.  Schedule  A  Insurance  In¬ 
formation,  relevant  financial  Informa¬ 
tion  included  in  the  annual  report  and 
an  accountant’s  opinion  as  to  whether 
the  items  required  to  be  included  in  the 
summary  annual  report  have  been  ac¬ 
curately  and  fully  reproduced. 

Subpart  C 

Sec. 

2520.103- 0  General. 

2520.103- 1  Exemption  from  certain  an¬ 

nual  reporting  requirements 
for  assets  held  in  a  common 
or  commingled  trust  fund. 

2520.103- 2  Exemption  from  certain  an¬ 

nual  reporting  requirements 
for  assets  held  in  an  insur¬ 
ance  company  pooled  sepa¬ 
rate  account. 

2520.103- 3  Transmittal  and  certification 

of  information  to  plan  ad¬ 
ministrator  for  annual  re¬ 
porting  purposes. 

2520.103- 4  Definition  of  reportable  trans¬ 

actions. 

2520.103- 5  Special  accounting  rules  for 

plans  filing  the  initial  an¬ 
nual  report. 

2520.103- 6  Opinion  of  an  Independent 

qualified  public  accountant. 

2520.103- 7  Statement  of  persons  receiv¬ 

ing  compensation  from  the 
plan. 

Subpart  D 

2520.104- 40  General. 

2520.104- 41  Alternative  method  of  annual 

reporting  compliance  for 
certain  Keogh  pension  plans. 

2520.104- 42  Waiver  of  certain  actuarial 

information  in  the  annual 
report. 

2520.104- 43  Exemption  from  annual  re¬ 

porting  requirement  for  cer¬ 
tain  group  Insurance  ar¬ 
rangements. 

2520.104- 44  Limited  exemption  and  alter¬ 

native  method  of  compli¬ 
ance  for  annual  reporting 
by  unfunded  plans. 

2520.104- 45  Limited  exemption  and  alter¬ 

native  method  of  compli¬ 
ance  for  annual  reporting  re¬ 
quirement  by  insured  plans. 

Subpart  E 

2520.104a-0  General. 

2520.104a-5  Annual  report  filing  require¬ 
ments. 

2520.104a-6  Annual  reporting  for  plans 
which  are  a  part  of  a  group 
Insurance  arrangement. 

Subpart  F 

2520.104b-0  General. 

2520.104b-10  Summary  annual  report. 
2520.104b-ll  Summary  annual  report  for 
plans  which  are  part  of  » 
group  Insurance  arrange¬ 
ment. 
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Subpart  C 

§  2520.103-0  *  GeneraL 

(a)  A  idan  not  exempted  xmder  Sub¬ 
part  D  from  all  or  part  of  the  annual  re¬ 
porting  requirements  of  section  103  of 
the  Act  is  required  to  file  an  annual  re¬ 
port  as  perscribed  in  Subpart  E  which 
contains  the  information  prescribed  in 
this  subpart. 

(b)  All  plans  must,  pursuant,  to 
§  2520.103-6,  engage  an  independent 
q\ialified  public  accountant  and  prepare 
an  accoimtant’s  opinion  regardii^  the 
financial  information  contained  in  the 
annual  report  and  the  simunary  annual 
report  which  must  be  furnished  to  partic¬ 
ipants  and  beneficiaries.  Pursuant  to 
§  2520.103-5,  the  accoimtant  is  not  re¬ 
quired  to  conduct  an  audit  of  the  pre¬ 
vious  year’s  books  nor  list  assets  and  lia¬ 
bilities  as  of  the  beginning  of  the  plan 
year  at  current  value  in  the  case  of 
plans  filing  an  annual  report  for  the 
first  time.  Some  of  the  specific  state¬ 
ments  and  schedules  which  must  be  in¬ 
cluded  in  the  annual  report  are  described 
in  §  2520.103-4,  reportable  transactions, 
and  §  2520.103-7,  persons  receiving  com¬ 
pensation  from  the  plan.  Plans  with  as¬ 
sets  held  in  a  separate  account  of  an  in¬ 
surance  company  or  common  or  com¬ 
mingled  trust  of  a  bank  are  exempted 
from  including  transactions  involving 
such  assets  in  the  statements  and  sched¬ 
ules  of  the  annual  report  pursuant  to 
§§2520.103-1  and  2520.103-2.  However, 
such  plans  must  include  a  detailed  state¬ 
ment  of  assets  and  liabilities  of  the  sep¬ 
arate  account  or  common  or  commingled 
trust  in  the  annual  report.  Pursuant  to 
§  2520.103-3,  a  blank,  insurance  company, 
or  plan  sponsor  holding  plan  assets  must 
furnish  to  the  plan  administrator  within 
120  days  such  information  as  is  neces¬ 
sary  to  comply  with  the  requirements  of 
Part  1,  Title  I,  of  the  Act.  In  the  case  of 
a  bank  or  insurance  company  maintain¬ 
ing  plan  assets  in  a  common  or  com¬ 
mingled  trust  or  separate  accoimt,  such 
information  will  Include  a  comprehen¬ 
sive  statement  of  assets  and  liabilities  of 
the  common  or  commingled  trust  or  sep¬ 
arate  account. 

§  2520.103—1  Exemption  from  certain 
annual  reporting  requirements  for 
assets  held  in  a  common  or  com¬ 
mingled  trust  fund. 

(a)  General.  Under  the  authority  of 
section  103(b)  (3)  (G)  of  the  Act,  regard¬ 
ing  common  and  collective  trusts,  a  plan 
whose  assets  are  held  in  whole  or  in  part 
in  a  common  trust  fund,  as  defined  at 
12  CFR  9.18(a)  (1)  (regulations  of  the 
Comptroller  of  the  Currency) ,  or  a  com¬ 
mingled  trust  ftmd,  as  defined  at  12  CFR 
9.18(a)  (2) ,  which  is  maintained  by  a 
bank,  trust  company,  or  similar  institu¬ 
tion  and  which  meets  the  requirements 
of  paragraph  (b)  of  this  section  shall  in¬ 
clude  as  part  of  the  annual  report  re¬ 
quired  to  be  filed  under  section  104(a) 

(1)  (A)  of  the  Act  the  most  recent  annual 
statement  of  assets  and  liabilities  of  the 
common  or  conuningled  trust  fund  as  de¬ 
scribed  in  paragraph  (c)  of  this  section. 
Such  plan  is  not  required  to  Include  in 
the  annual  report  any  information  con¬ 


cerning  the  individual  transactions  of 
the  common  or  commingled  trust  fund. 

(b)  Application.  This  provision  applies 
only  to  a  plan  some  or  aU  of  the  assets  of 
which  are  held  in  a  common  or  com¬ 
mingled  trust  fund,  which  is  maintained 
by  a  bank,  trust  company,  or  similar  in¬ 
stitution,  and  which  meets  the  require¬ 
ments  of  12  CFR  9.18. 

(c)  Contents,  (1)  A  plan  which  meets 
the  requirements  of  paragraph  (b)  of 
this  section  shall  include  in  the  separate 
statements  and  schedules  of  the  annual 
report  prescribed  in  section  103  (b)  of  the 
Act  information  regarding  transactions 
involving  the  acquisition  and  disposition 
by  the  plan  of  units  of  participation  in 
the  common  or  commingled  trust  fund. 
However,  the  annual  report  is  not  re¬ 
quired  to  include  any  information  re¬ 
garding  the  individual  transactions  of 
the  common  or  commingled  trust  fimd. 

(2)  The  annual  report  of  such  plan 
shall  also  include  the  most  recent  annual 
statement  by  the  bank,  trust  company, 
or  similar  Institution  of  the  assets  and 
liabilities  of  the  common  or  commingled 
trust  fund  aggregated  by  categories  and 
displayed  at  current  value  as  defined  in 
section  3(26)  of  the  Act,  in  comparative 
form  for  the  beginning  and  end  of  the 
fund’s  fiscal  year.  ’The  statement  of 
assets  should  include  a  listing  of  all  assets 
held  as  of  the  end  of  the  fiscal  year 
aggregated  and  identified  by  issuer,  bor¬ 
rower,  lessor,  or  similar  party  to  the 
transaction,  maturity  date,  rate  of  inter¬ 
est,  collateral,  par  or  maturity  value, 
cost,  and  current  value. 


(2)  The  annual  report  of  such  plan 
shall  also  Include  the  most  recent  annual 
statement  of  the  insurance  company  of 
the  assets  and  liabilities  of  the  separate 
account  aggregated  by  categories  and 
displayed  at  current  value,  as  defined  in 
section  3(26)  of  the  Act,  in  comparative 
form  for  the  beginning  and  end  of  the 
separate  account’s  fiscal  year.  The  state¬ 
ment  of  assets  should  include  a  listing 
of  all  assets  held  as  of  the  end  of  the 
fiscal  year  aggregated  and  identified  by 
issuer,  borrower,  lessor,  or  similar  party 
to  the  transaction,  maturity  date,  rate 
of  interest,  collateral,  par  or  maturity 
value,  cost,  and  current  value. 

§  2520.103—3  Transmittal  and  certiOra- 
tion  of  information  to  plan  adminis¬ 
trator  for  annual  reporting  purposes. 

(a)  General.  In  accordance  with  sec¬ 
tion  103(a)  (2)  of  the  Act,  an  Insurance 
carrier  or  other  organization  which  pro¬ 
vides  benefits,  a  bank  or  similar  institu¬ 
tion,  or  a  plan  sponsor,  as  described  in 
paragraph  (b)  of  this  section,  shall 
transmit  and  certify  within  120  days 
after  the  end  of  the  plan  year  such  in¬ 
formation  as  is  needed  by  a  plan  ad¬ 
ministrator,  who  is  required  to  file  an 
anual  report,  vmder  section  104(a)  (1) 
(A)  of  the  Act. 

(b)  Application.  ’This  reqtiirement  ap¬ 
plies  wiUi  respect  to - 

(1)  An  insurance  carrier  or  other  or¬ 
ganization  which; 

(i)  Provides  benefits  vmder  a  plan,  or 


§  2520.103—2  Exemption  from  certain 
annual  reporting  requirements  for 
assets  held  in  an  insurance  company 
pooled  separate  account. 

(a)  General.  Under  the  authority  of 
section  103(b)  (3)  (G)  of  the  Act,  regard¬ 
ing  insurance  company  separate  ac¬ 
counts,  a  plan  whose  assets  are  held  in 
whole  or  in  part  in  the  separate  account 
of  an  Insurance  company  and  which 
meets  the  requirements  of  paragraph  (b) 
of  this  section  shall  Include  as  part  of 
the  annual  report  required  to  be  filed 
under  section  104(a)  (1)  (A)  the  most  re¬ 
cent  annual  statement  of  assets  and  lia¬ 
bilities  of  the  separate  account  as  de¬ 
scribed  in  paragraph  (c)  of  this  section. 
Such  plan  is  not  required  to  include  in 
the  annual  repwrt  any  information  con¬ 
cerning  the  individual  transactions  of 
the  separate  account. 

(b)  Application.  ’This  provision  applies 
only  to  a  plan  some  or  all  of  the  assets 
of  which  are  held  in  a  pooled  separate 
accovmt  of  an  Insurance  company. 

(c)  Contents.  (1)  A  plan  which  meets 
the  requirements  of  paragraph  (b)  of 
this  section  shall  include  in  the  separate 
statements  and  schedules  of  the  annual 
report  prescribed  in  section  103(b)  of 
the  Act  information  regarding  transac¬ 
tions  involving  the  acquisition  and  dis¬ 
position  by  the  plan  of  units  of  partici¬ 
pation  in  the  separate  accoimt.  However, 
the  annual  report  is  not  required  to  in¬ 
clude  any  information  regarding  the  in¬ 
dividual  transactions  of  the  separate  ac¬ 
count. 


(ii)  Holds  assets  of  a  plan  in  a  separate 
account; 

(2)  A  Bank,  trust  company,  or  similar 
institution  which  holds  assets  of  a  plan 
in  a  common  or  commingled  trust,  sepa¬ 
rate  trust,  or  custodial  account;  and 

(3)  A  plan  sponsor  as  defined  in  sec¬ 
tion  3(16)  (B)  of  the  Act. 

(c)  Contents.  ’The  information  re¬ 
quired  to  be  provided  to  a  plan  admin¬ 
istrator  shall  Include — 

(1)  In  the  case  of  an  insurance  car¬ 
rier  or  other  organization  which: 

(i)  Provides  benefits  under  a  plan, 
upon  request  of  the  plan  administrator, 
such  information  as  is  contained  within 
the  ordinary  business  records  of  the  in¬ 
surance  carrier  or  other  organization  and 
is  needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  Part  1 
of  Title  I  of  the  Act; 

(ii)  Holds  assets  of  a  plan  in  a  pooled 
separate  account  which  are  exempted 
from  reporting  under  §  2520.103-2,  a  copy 
of  the  most  recent  annual  statement  of 
assets  and  liabilities  of  the  separate  ac¬ 
count,  as  described  in  §  2520.103-2<c), 
and  a  statement  of  the  value  of  the 
plan’s  units  of  participation  in  the  sep¬ 
arate  account, 

(iii)  Holds  assets  of  a  plan  in  an  in¬ 
dividual  separate  account,  a  listing  of  all 
transactions  of  the  separate  account  and, 
upon  request  of  the  plan  administrator, 
such  information  as  is  contained  within 
the  ordinary  business  records  of  the  in¬ 
surance  company  and  is  needed  by  the 
plan  administrator  to  comply  with  the 
requirements  of  Part  1,  Title  I,  of  the 
Act.  Except  in  the  case  of  loans  or  leases 
of  a  separate  account  which  are  classi¬ 
fied  as  in  default  or  uncollectable,  the 


FEDERAL  REGISTER,  VOL  40,  NO.  224 — ^WEDNESDAY,  NOVEMBER  19,  1975 


53716 

bank  is  not  required  to  identify  or  speci¬ 
fy  those  transactions  which  are  required 
to  be  included  by  the  plan  administrator 
in  the  separate  statements  and  schedules 
prescribed  by  section  103(b)  (3)  of  the 
Act.  In  the  case  of  loans  or  leases  in  de¬ 
fault  or  uncollectable,  the  insurance 
company  is  not  required  to  include  any 
notation  as  to  whether  any  of  the  parties 
involved  are  known  to  be  parties  in  in¬ 
terest. 

(2)  In  the  case  of  a  bank,  trust  com¬ 
pany,  or  similar  institution  holding  as¬ 
sets  of  a  plan — 

(i)  In  a  common  or  commingled  trust 
which  is  exempted  from  reporting  under 
§  2520.103-1,  a  copy  of  the  most  recent 
annual  statement  of  assets  and  liabili¬ 
ties  of  the  common  or  commingled  trust, 
as  described  in  §  2520.103-l(c),  and  a 
statement  of  the  value  of  the  plan’s  units 
of  participation  in  the  common  or  com¬ 
mingled  trust: 

(ii)  In  a  separate  trust  or  custodial  ac¬ 
count,  a  listing  of  all  transactions  of  the 
separate  trust  or  custodial  account  and, 
upon  request  of  the  plan  administrator, 
such  information  as  is  contained  within 
the  ordinary  business  records  of  the 
bank,  trust  company,  or  similar  institu¬ 
tion  and  is  needed  by  the  plan  adminis¬ 
trator  to  comply  with  the  requirements 
of  Part  I,  Title  I,  of  the  Act.  Except  in 
the  case  of  loans  or  leases  of  a  separate 
trust  which  are  classified  as  in  default  or 
imcoUectable,  the  bank  is  not  required 
to  identify  or  specify  those  transactions 
which  are  required  to  be  included  by  the 
plan  administrator  in  the  separate  state¬ 
ments  and  schedules  prescribed  by  sec¬ 
tion  103(a)  (3)  of  the  Act.  In  the  case  of 
loans  or  leases  in  default  or  imcollecta- 
ble,  the  bank  is  not  required  to  include 
any  notations  as  to  whether  any  of  the 
parties  involved  are  known  to  be  parties 
in  interest. 

(3)  In  the  case  of  a  plan  sponsor,  a 
listing  of  all  transactions  directly  or  in¬ 
directly  involving  plan  assets  engaged 
in  by  the  plan  sponsor  and  such  informa¬ 
tion  as  is  needed  by  the  plan  administra¬ 
tor  to  comply  with  the  requirements  of 
Part  1,  Title  I,  of  the  Act. 

(d)  Certification.  (1)  An  insurance 
carrier  or  otoer  organization  which  pro¬ 
vides  benefits  under  a  plan,  a  bank  or 
similar  institution,  or  plan  sponsor,  as 
described  in  paragraph  (b)  of  this  sec¬ 
tion,  shall  certify  to  the  accuracy  and 
completeness  of  the  information  de¬ 
scribed  in  paragraph  (c)  of  this  section 
by  a  written  declaration  which  is  signed 
by  a  person  authorized  to  represent  the 
bank,  insurance  carrier,  or  plan  sponsor. 
Such  certification  will  serve  as  a  written 
assmance  of  the  truth  of  the  facts  stated 
therein. 

(2)  Example. 

The  XYZ  Bank  (Insurance  Company) 
hereby  certifies  that  the  foregoing  statement 
Is  complete  and  accurate. 

s/s - 

§  2520.103—4  Definition  of  reportable 
transactions. 

(a)  General.  Under  section  103(b)(3) 
(H)  of  the  Act,  the  administrator  of  a 
plan  required  to  file  an  annual  report 
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under  section  104(a)(1)(A)  of  the  Act 
is  required  to  include  in  the  annual  re¬ 
port  a  schedule  of  each  reportable  trans¬ 
action  to  which  the  plan  is  a  party.  For 
purposes  of  preparing  such  a  schedule,  a 
reportable  transaction  Includes  any 
transaction  or  series  of  transactions  de-  • 
scribed  in  paragraph  (c) . 

(b)  Definitions.  (1)  for  purposes  of  this 
section,  except  as  provided  in  section 
§  2520.103-5  (relating  to  special  ac¬ 
counting  rules  for  initial  annual  report¬ 
ing)  ,  current  value  shall  mean  the  cur¬ 
rent  value,  as  defined  in  section  3(26) 
of  the  Act,  of  plan  assets  as  of  the  begin¬ 
ning  of  the  plan  year  and  the  end  of  the 
previous  plan  year. 

(2)  A  transaction  with  respect  to  se¬ 
curities  is  any  purchase,  sale,  or  ex¬ 
change  of  securities  of  the  same  issuer 
made  pursuant  to  a  single  order  to  buy 
or  sell  and  includes  the  execution  of  an 
order  or  orders  to  buy  or  sell  the  securi¬ 
ties  of  the  same  issuer.  For  purposes  of 
this  regulation,  “security”  includes  a 
unit  of  participation  in  a  common  or 
commingled  trust  or  a  separate  account. 

Example.  Plan  P,  with  a  calendar  plan 
year,  decides  December  31,  1975,  to  purchase 
securities  of  the  XYZ  corporation  in  an 
amount  equal  to  4  percent  of  the  value  of 
plan  assets  and  executes  a  buy  order  for 
that  amount  on  that  day.  On  December  31, 
1975,  Broker  B  purchases  XYZ  securities  for 
plan  P  in  an  amount  equal  to  1.5  percent  of 
the  value  of  plan  assets.  On  January  2,  1976, 
Broker  B  purchases  additional  XYZ  securi¬ 
ties  for  Plan  P  pursuant  to  the  Decem¬ 
ber  31  buy  order  in  the  amount  of  2.5  per¬ 
cent  of  plan  assets,  thereby  completing  the 
acquisition  of  XYZ  securities.  A  reportable 
transaction  has  occurred  on  December  31, 
1975,  because  a  buy  order  was  made,  and  the 
plan  was  committed  to  the  purchase  of  se¬ 
curities  in  an  amount  in  excess  of  3  percent 
of  the  value  of  plan  assets  even  though  the 
plan  did  not  purchase  the  securities  in  1975. 

(3)  For  purposes  of  this  section,  a 
transaction  is  “with  or  in  conjunction 
with”  a  person  if  that  person  benefits 
from,  executes,  facilitates,  participates 
in,  promotes,  or  solicits  a  transaction  or 
part  of  a  transaction  involving  plan 
assets. 

(c)  Application.  This  provision  applies 
to — 

(DA  transaction  within  the  plan  year, 
respecting  any  plan  asset,  involving  an 
amount  in  excess  of  three  percent  of  the 
current  value  of  plan  assets; 

(2)  Any  series  of  transactions  (other 
than  transactions  respecting  securities) 
within  the  plan  year  with  or  in  conjunc¬ 
tion  with  the  same  person  which,  when 
aggregated,  regardless  of  the  category  of 
asset  and  the  gain  or  loss  on  any  trans¬ 
action,  involves  an  amount  in  excess  of 
three  percent  of  the  current  value  of 
plan  assets: 

(3)  Any  transaction  within  the  plan 
year  involving  securities  of  the  same 
issuer  if  within  the  plan  year  any  series 
of  transactions  involving  such  securities 
results  in  an  aggregate  net  change  in 
the  amount  of  the  securities  of  that 
issuer  held  by  the  plan  which  is  in  excess 
of  three  percent  of  the  current  value  of 
plan  assets;  or 

(4)  A  transaction  within  the  plan  year 
with  respect  to  a  security  with  or  in  con¬ 


junction  with  a  person  if  any  prior  or 
subsequent  single  transaction  within  the 
plan  year  with  such  person  with  respect 
to  a  security  exceeds  three  percent  of  the 
current  value  of  plan  assets. 

(d)  Contents.  The  schedule  of  report- 
able  transactions  shall  include  the  fol¬ 
lowing  information  as  to  each  transac¬ 
tion  or  series  of  transactions: 

(1)  The  name  of  each  party,  except 
that  in  the  case  of  a  transaction  of  series 
of  transactions  involving  a  purchase  or 
sale  of  a  security  on  the  market,  the 
schedule  need  not  include  the  person 
from  whom  it  was  purchased  or  to  whom 
it  was  sold.  A  purchase  or  sale  on  the 
market  is  a  purchase  or  sale  of  a  security 
through  a  registered  broker-dealer  act¬ 
ing  as  a  broker  under  the  Securities  Ex¬ 
change  Act  of  1934; 

(2)  A  brief  description  of  each  asset; 

(3)  The  purchase  or  selling  price  in 
the  case  of  a  purchase  or  sale,  the  rental 
in  the  case  of  a  lease,  and  the  amount  of 
principal,  interest  rate,  and  maturity 
date  in  the  case  of  a  loan; 

(4)  Expenses  incurred,  including  (but 
not  limited  to)  any  fees  or  commissions; 

(5)  The  cost  of  any  asset; 

(6)  The  current  value  of  any  asset;  and 

(7)  The  net  gain  or  loss. 

(e)  Examples. 

(1)  At  the  beginning  of  the  plan  year, 
XYZ  plan  has  10  percent  of  its  plan  assets 
Invested  In  ABC  securities.  On  the  last  day  of 
the  plan  year  XYZ  purchases  a  combination 
of  ABC  common  and  preferred  stock  in  the 
amount  of  5  percent  of  plan  assets  so  that 
XYZ  now  has  15  percent  of  its  plan  assets 
invested  in  ABC  securities.  The  single  5  per¬ 
cent  transaction  (the  purchase  of  a  combina¬ 
tion  of  ABC  common  and  preferred  stock) 
is  a  reportable  transaction  under  paragraph 
(c)  (1). 

(2)  During  the  plan  year,  AAA  plan  pur¬ 
chases  a  conimercial  lot  from  ZZZ  corpora¬ 
tion  at  a  cost  equal  to  2  percent  of  the  cur¬ 
rent  value  of  plan  assets.  Two  months  later, 
AAA  plan  loans  ZZZ  corporation  an  amount 
of  money  equal  to  1.5  percent  of  the  cur¬ 
rent  value  of  plan  assets.  Under  the  provisions 
of  paragraph  (c)(2),  the  plan  has  been  in¬ 
volved  in  a  reportable  series  of  transactions 
with  or  In  conjunction  with  the  same  person, 
ZZZ  corporation,  which  when  aggregated  in¬ 
volves  in  excess  of  3  percent  of  plan  assets. 

(3)  At  the  beginning  of  the  plan  year, 

ABC  plan  has  10  percent  of  Its  plan  assets 
invested  in  XYZ  securities.  One  month  later, 
ABC  plan  sells  XYZ  ■  common  stock  In  an 
amount  equal  to  2  percent  of  plan  assets, 
leaving  the  plan  with  XYZ  securities  equal 
to  8  percent  of  plan  assets.  One  month  later, 
the  plan  purchases  XYZ  preferred  stock  in 
an  amount  equal  to  1  percent  of  plan  assets, 
giving  the  plan  a  total  amount  of  XYZ  se¬ 
curities  equal  to  9  percent  of  the  plan  as¬ 
sets.  The  plan  then  sells  XYZ  common  stock 
in  an  amount  equal  to  2  percent  of  plan  as¬ 
sets.  Two  months  later,  the  plan  purchases 
XYZ  bonds  for  an  amount  equal  to  Vi  per¬ 
cent  of  the  plan’s  assets,  leaving  the  plan 
with  XYZ  securities  in  an  amount  equal 
to  7‘^  percent  of  plan  assets.  One  month 
later,  the  plan  sells  XYZ  preferred  stock  in 
an  amount  equal  to  2  percent  of  plan  as¬ 
sets,  leaving  the  plan  with  percent 

of  the  current  of  its  assets  invest^  in  XYZ 
securities.  The  2  percent  sale  of  XYZ  common 
stock,  the  Vi  percent  of  purchase  of  bonds, 
and  the  2  percent  sale  of  preferred  XYZ 
preferred  stock  constitute  a  series  of 
transactions  involving  securities  of  the 
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same  issuer  which  resulted  in  a  net  ag¬ 
gregate  change  in  the  amount  of  XTZ  secu¬ 
rities  held  In  excess  of  3  percent 
of  the  cvirrent  value  of  plan  assets,  The  se¬ 
ries  resulted  in  a  net  3*^  percent  drop  in  the 
amount  of  XYZ  securities  held  (from  9  per¬ 
cent  to  61/2  percent) .  The  transactions  com¬ 
prising  this  series  are  reportable,  as  are  the 
earlier  2  percent  sale  and  1  percent  pur¬ 
chase  transactions  in  securities  of  the  same 
issuer,  XYZ  corporation. 

(4)  At  the  beginning  of  the  plan  year. 
Plan  X  purchased  from  broker-dealer  Y  com¬ 
mon  stock  of  Able  Industries  in  an  amount 
equal  to  4  percent  of  the  current  value  of 
plan  assets.  This  purchase  is  a  reportable 
transaction  under  paragraph  (c)(1).  Six 
months  later.  Plan  X  sold  broker-dealer  Y, 
the  same  brewer-dealer  Involved  in  the  pre¬ 
vious  4  percent  transaction,  preferred  stock 
of  the  Baker  Corporation  in  an  amount  equal 
to  .6  percent  of  the  current  value  of  plan 
assets.  This  sale  is  a  repe>rtable  transaction 
under  the  provisions  of  paragraph  (c)  (4) . 
Three  months  later.  Plan  X  purchased  from 
the  same  broker-dealer  Y  bonds  of  the  Char¬ 
ley  Company  in  the  amount  of  .2  percent  of 
the  current  value  of  plan  assets.  This  pur¬ 
chase  is  also  a  reportable  transaction  under 
the  provisions  of  paragraph  (c)  (4) . 

§  2520.103—5  Special  accounting  rules 
for  plans  filing  the  initial  annual 
report. 

(a)  General.  The  administrator  of  a 
plan  required  to  file  an  annual  report 
under  section  104(a)(1)(A)  of  the  Act 
is  required  to: 

(1)  Engage  an  independent  qualified 
public  accountant  for  the  purpose  of 
auditing  the  plan’s  financial  books  and 
records  for  the  current  plan  year; 

(2)  Include  within  the  annual  report 
an  accountant’s  opinion  as  to  whether 
the  accounting  principles  used  in  audit¬ 
ing  the  plan  for  the  current  plan  year 
were  applied  on  a  basis  consistent  with 
that  of  the  preceding  year;  and 

(3)  Include  within  the  annual  report 
a  separate  statement  of  assets  and  lia¬ 
bilities  which  displays  the  current  value 
of  plan  assets  and  liabilities  for  the  year 
for  which  the  report  is  filed  and  the 
previous  year. 

(b)  Application.  ’This  section  applies 
to  any  plan  which  is  filing  an  annual 
report  with  the  Secretary  for  the  first 
time,  regardless  of  whether  such  plan 
was  audited  for  the  previous  plan  year, 
provided  that  the  plan; 

(1)  Was  in  existence  for  one  year  or 
less  prior  to  the  initial  annual  reporting 
date;  or 

(2)  Was  in  existence  for  more  than 
one  year  prior  to  the  initial  annual  re¬ 
porting  date,  but  was  not  required  to  file 
an  annual  report  under  secti(jn  104(a) 
(1)(A)  of  the  Act  for  any  prior  plan 
year. 

For  purposes  of  this  section,  the  initial 
annual  reporting  date  shall  be  the  last 
day  of  the  first  plan  year  which  begins 
after  December  31,  1974. 

(c)  Contents.  (1)  The  administrator 
of  a  plan  described  in  paragraph  (b)  of 
this  section  is  not  required  to: 

(i)  Engage  an  independent  qualified 
public  accoimtant  to  conduct  an  exami¬ 
nation  of  the  plan’s  financial  books  and 
records  for  the  prior  plan  year; 

(ii)  Include  within  the  annual  report 
an  accountant’s  opinion,  as  prescribed 


in  section  104(a)  (1)  (A)  of  the  Act  and 
§  2520.103-6,  as  to  whether  the  financial 
statements  and  schedules  required  to  be 
included  in  the  annual  report  under  103 
(b)  of  the  Act  are  presented  fairly  on  a 
basis  consistent  with  that  of  the  pre¬ 
ceding  year;  and 

(iii)  Display  at  current  value  the 
statement  of  assets  and  liabilities  as  of 
the  end  of  the  previous  plan  year. 

(2)  The  annual  report  of  a  plan  de¬ 
scribed  in  paragraph  (b)  of  this  section 
shall  include; 

(i)  In  the  case  of  a  plan  described  in 
(b)  (1)  of  this  section, 

(A)  A  statement  of  the  method  of 
valuation  of  the  initial  contributions,  if 
other  than  cash;  and 

(B)  A  statement  of  the  effect  of  any 
difference  between  the  method  of  valu¬ 
ation  in. paragraph  (c)  (2)  (i)  (A)  of  this 
section  and  the  valuation  for  the  end  of 
the  plan  year. 

(ii)  In  the  case  of  a  plan  described  in 
paragraph  (b)  (2)  of  this  section, 

(A)  An  accountant’s  opinion  compar¬ 
ing  the  accounting  methods  and  prin¬ 
ciples  applied  in  the  previous  plan  year 
with  those  applied  in  the  current  plan 
year,  or  in  the  case  of  a  plan  which  ^as 
not  audited  for  the  previous  year,  a  dis¬ 
cussion  of  the  method  of  valuation  of  the 
assets  and  liabilities  for  the  previous 
year;  and 

(B)  A  statement  of  the  effect  of  any 
difference  between  the  accounting  meth¬ 
ods  and  principles  used  for  the  previous 
and  current  plan  year. 

§  2520.103—6  Opinion  of  an  independ¬ 
ent  qualified  public  accountant  in¬ 
cluded  in  the  annual  report. 

(a)  General  and  application.  In  ac¬ 
cordance  with  section  103(a)(3)(A)  of 
the  Act,  the  administrator  of  a  plan  re¬ 
quired  to  file  an  annual  report  under 
section  104(a)(1)(A)  of  the  Act  shall 
engage  an  independent  qualified  public 
accountant  on  behalf  of  all  plan  partici¬ 
pants  to  examine  the  financial  state¬ 
ments,  books,  and  records  of  the  plan 
and  prepare  an  opinion  containing  the 
information  described  in  paragraph  (c) 
of  this  section.  The  plan  administrator 
shall  include  the  opinion  of  the  ac¬ 
countant  described  in  paragraph  (c)  of 
this  section  as  a  part  of  the  annual  re¬ 
port.  The  opinion  described  in  paragraph 
(e)  of  this  section  shall  be  included  in 
the  summary  annual  report,  but  is  not 
required  to  be  included  in  the  annual 
report. 

(b)  Accountant’s  audit.  The  account¬ 
ant’s  examination  shall  be  conducted  in 
accordance  with  generally  accepted 
auditing  standards  and  shall  involve 
such  tests  of  the  books  and  records  of 
the  plan  as  are  considered  necessary  by 
the  accountant. 

(c)  Contents  of  accountant’s  opinion 
included  in  the  anual  report.  The  opinion 
of  the  accountant  shall  contain  the 
following: 

(1)  Technical  requirements,  (i)  A 
statement  as  to  whether  the  audit  was 
conducted  in  accordance  with  generally 
accepted  auditing  standards;  and 

(ii)  A  statement  of  any  auditing 
procedures  deemed  necessary  by  the 


accountant  In  the  context  of  the  partic¬ 
ular  plan  which  have  been  omitt^  and 
the  reasons  for  such  omission. 

(2)  An  opinion  as  to  whether  the  fi¬ 
nancial  statements  and  schedules  re¬ 
quired  to  be  included  in  the  annual  re¬ 
port  under  section  103(b)  of  the  Act  are 
presented  fairly  in  conformity  with  gen¬ 
erally  accepted  accoimting  principles 
applied  on  a  basis  consistent  with  that 
of  the  preceding  year,  except  as  provided 
in  S  2520.103-15; 

(3)  An  opinion  as  to  whether  the 
separate  statements  and  schedules  re¬ 
quired  to  be  included  in  the  annual  re¬ 
port  imder  section  103(b)(3)  present 
fairly  and  in  all  material  respects  the 
information  contained  therein  when  con¬ 
sidered  in  conjimction  with  the  financial 
statements  taken  as  a  whole ; 

(4)  Any  other  matter  the  accountant 
may  deem  necessary  to  present  fully  and 
fairly  the  financial  position  of  the  plan; 
and 

(5)  ^y  statement  or  item  within  the 
financial  information  of  the  annual  re¬ 
port  to  which  the  accoimtant  takes  ex¬ 
ception  and,  to  the  extent  possible,  the 
effect  of  such  item  to  which  the  account¬ 
ant  takes  exception. 

(d)  Exclusion  from  the  accountant’s 
opinion.  The  accountant  is  not  required 
to  offer  any  opinion  regarding  the  most 
recent  annual  statement  of  assets  and 
liabilities  of  a  common  or  commingled 
trust  or  separate  account  required  to  be 
included  as  a  part  of  the  annual  report 
under  section  103(b)(3)(G)  of  the  Act 
and  §  2520.103-1  or  §  2520.103-2. 

(e)  Opinion  included  in  summary  an¬ 
nual  report.  (1)  Under  the  authority  of 
section  110  of  the  Act  in  the  case  of  a 
pension  plan  and  section  104(a)(3)  of 
the  Act  in  the  case  of  a  welfare  plan, 
an  opinion  as  to  whether  the  separate 
items  and  statements  required  to  be  in¬ 
cluded  in  the  summary  annual  report  in 
accordance  with  §  2520.104l>-10  and  11 
have  been  accimately  and  fully  repro¬ 
duced  shall  be  included  in  the  summary 
annual  report.  Such  opinion  is  not  re¬ 
quired  to  be  included  in  the  annual 
report  filed  with  the  Secretary  of  Labor 
in  accordance  with  section  104(a)  (1)  (A) 
and  §§  2520.104a-5  and  6. 

(2)  The  opinion  included  in  the  sum¬ 
mary  annual  report  is  not  required  to 
address  any  additional  information  de¬ 
scribing  or  explaining  the  items  required 
to  be  included  in  the  summary  annual 
report. 

§  2520.103—7  Statement  of  persons  re¬ 
ceiving  compensation  from  the  plan. 

(a)  General.  Section  103(c)  (3)  of  the 
Act  provides  that  a  plan  administrator 
required  to  file  an  annual  report  vmder 
section  104(a)  (1)  (A)  of  the  Act  shall 
include  certain  information  concerning 
each  person  receiving  compensation  from 
the  plan,  except  in  the  case  of  a  person 
who  performs  solely  ministerial  duties 
and  whose  compensation  is  minimal.  A 
listing  containing  the  Information  pre¬ 
scribed  in  paragraph  (c)  is  not  required 
to  Include  information  concerning  any 
person  described  in  paragraph  (b)  (2) . 

(b)  Definitions.  (1)  For  purposes  of  this 
section,  “compensation”  shall  include 
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any  salary,  fees,  or  commissions  regard¬ 
less  of  the  form  or  nature  of  payment 
which  is  realized  directly  or  indirectly 
as  income,  as  defined  in  section  61  of 
the  Internal  Revenue  Code  of  1954. 

(2)  A  person  who  receives  only  mini¬ 
mal  compensation  and  performs  solely 
ministerial  duties  is: 

(i)  (A)  In  the  case  of  an  employee  of 
a  plan  or  plans  of  one  plan  sponsor,  as 
defined  in  section  (3)  (16)  of  the  Act, 
any  person  who  receives  compensation 
from  the  plan  or  plans  which  does  not 
exceed  $1,000  per  month  or  its  equiva¬ 
lent;  or 

(B)  In  the  case  of  a  person  other 
than  an  employee  of  a  plan  or  plans  of 
one  plan  sponsor,  any  person  who  re¬ 
ceives  compensation  from  the  plan  or 
plans  which  does  not  exceed  $600  per 
year  or  its  equivalent;  and 

(ii)  Whose  duties  with  respect  to  a 
plan  and  plan  assets  do  not  involve  the 
exercise  of  any  discretion  or  control  over 
plan  assets. 

Subpart  D 
§  2520.104-40  General. 

Pursuant  to  the  regulations  promvil- 
gated  under  Subpart  D,  exemptions  are 
prescribed  from  certain  of  the  annual  re¬ 
porting  and  disclosure  requirements  of 
the  Act.  Pursuant  to  §  2520.104-41,  a 
simplified  annual  report  form  5500K  is 
prescribed  for  Keogh  pension  plans  with 
at  least  one  owner-employee  and  fewer 
than  100  participants.  Pvursuant  to 
§  2520.104-43,  the  plan  administrator  of 
a  welfare  plan  which  is  part  of  a  group 
insurance  arrangement  is  exempt  from 
filing  the  annual  report  if  the  trust  or 
trade  association  which  holds  the  in¬ 
surance  contracts  and  acts  as  the  con¬ 
duit  for  the  insurance  premiums  files  one 
annual  report  for  the  entire  group  insur¬ 
ance  arrangement.  Pursuant  to  §  2520.- 
104-42,  all  plans  filing  the  annual  report 
are  exempt  from  including  in  the  actu¬ 
arial  information,  which  must  be  pro¬ 
vided  by  most  defined  benefit  plans,  a 
statement  of  the  present  value  of  the 
plan’s  liabilities  for  nonforfeitable  pen¬ 
sion  benefits  allocated  by  termination 
priority  categories.  Pursuant  to  §§  2520.- 
104-44  and  2520.104-45,  insured  or  un- 
fimded  plans  are  exempt  from  the  audit 
requirements  of  section  103  and  the  re¬ 
quirement  that  certain  financial  infor¬ 
mation  be  included  in  the  annual  report 

§  2520.104—41  Alternative  method  of 
annual  reporting  compliance  for  cer¬ 
tain  Keogh  pension  plans. 

(a)  General.  Under  the  authority  of 
section  110  of  the  Act,  an  alternative 
method  of  compliance  is  prescribed  for 
certain  Keogh  pension  plans  required  to 
file  an  annual  report  under  section  104 
(a)  (1)  (A)  of  the  Act  and  §  2520.104a-5. 

(b)  Application.  This  alternative 
method  of  compliance  is  available  only 
to  Keogh  plans  covering  fewer  than  100 
participants  and  at  least  one  owner-em¬ 
ployee,  as  defined  in  section  401(c)  (3)  of 
the  Internal  Revenue  Code  of  1954.  Such 
a  plan  shall  file  a  Form  5500K  “Annual 
Report  of  Employee  Pension  Benefit 
Plans’’  in  the  manner  prescribed  in 
§  2520.104a^5. 


§  2520.104—42  Waiver  of  certain  ac¬ 
tuarial  informatimi  in  the  annual  re¬ 
port. 

Under  the  authority  of  section  104(a) 
(2)  (A)  of  the  Act,  the  Secretary  of  La¬ 
bor  may  waive  the  requirement  that  the 
actuarial  information  of  the  annual  re¬ 
port  include  the  present  value  of  the 
plan’s  liabilities  for  nonforfeitable  pen¬ 
sion  benefits  allocated  by  termination 
priority  category,  as  set  forth  in  section 
4044  of  ’Title  IV  of  the  Act,  and  the  ac¬ 
tuarial  assumptions  used  in  these  com¬ 
putations.  In  accordance  with  this  au¬ 
thority,  the  plan  administrator  of  any 
employee  pension  benefit  plan  required 
under  section  103(d)  of  the  Act  to  in¬ 
clude  actuarial  information  as  part  of 
the  annual  report  is  not  required  to  in¬ 
clude  a  statement  of  the  present  value  of 
all  of  the  plan’s  liabilities  for  nonfor¬ 
feitable  pension  benefits  allocated  by  ter¬ 
mination  priority  categories,  as  set  forth 
in  section  4044  of  Title  IV  of  the  Act,  and 
the  actuarial  assumptions  used  in  these 
computations. 

§  2520.104—43  Exemption  from  annual 
reporting  requirement  for  certain 
group  insurance  arrangements. 

(a)  General.  Under  the  authority  of 
section  104(a)  (3)  of  the  Act,  the  ad¬ 
ministrator  of  an  employee  welfare  bene¬ 
fit  plan  which  meets  the  requirements  of 
paragraph  (b)  of  this  section  is  not  re¬ 
quired  to  file  an  annual  report  with  the 
Secretary  of  Labor  as  required  by  section 
104(a)  (1)  (A)  of  the  Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  a  welfare  plan  which  meets 
the  requirements  of  §  2520.104-21,  other 
than  the  requirement  that  the  plan  have 
fewer  than  100  participants;  provided, 
’That,  the  trust  or  other  entity  which  is 
the  legal  owner  of  the  insuraQce  con¬ 
tracts  and  the  conduit  for  payment  of 
premiums  to  the  insurance  company  files 
an  annual  report  with  the  Secretary  of 
Labor  in  accordance  with  section 
2520.104ar-6. 

(c)  Limifaf ion.  This  provision  does  not 
exempt  the  administrator  of  an  employee 
benefit  plan  which  meets  the  require¬ 
ments  of  paragraph  (b)  from  filing  an 
annual  report  if  the  trust  or  other  en¬ 
tity  does  not  file  an  annual  report  for 
the  plan,  nor  does  it  affect  the  provision 
of  section  104(b)  (3)  of  the  Act  which  re¬ 
quires  that  each  plan  administrator 
furnish  a  copy  of  a  summary  annual  re¬ 
port  to  participants  and  beneficiaries  of 
the  plan. 

§  2520.104—44  Limited  exemption  and 
alternative  method  of  eomplianee  for 
annual  reporting  by  unfunded  plans. 

(a)  General.  (1)  Under  the  authority 
of  section  104(a)  (3)  of  the  Act,  the 
Secretary  of  Labor  may  exempt  an  em¬ 
ployee  welfare  benefit  plan  from  any  or 
all  of  the  reporting  and  disclosure  re¬ 
quirements  of  Title  I.  In  the  cases  of  an 
employee  welfare  benefit  plan  which  is 
funded  solely  from  the  general  assets  of 
the  employer  or  employee  organization 
maintaining  the  plan,  the  plan  adminis¬ 
trator  required  to  file  an  annual  report 
under  section  104(a)(1)(A)  of  the  Act 
is  exempted  from  the  requiremeftts  de¬ 


scribed  in  paragraph  (b)  of  this  section, 

(2)  Under  the  authority  of  section  110 
of  the  Act,  an  alternative  method  of 
compliance  is  prescribed  for  certain  em¬ 
ployee  pension  plans  subject  to  Part  1, 
Title  I  of  the  Act.  In  those  cases  where 
an  employee  pension  benefit  plan  may  be 
funded  solely  from  the  general  assets  of 
the  employer  or  employee  organization 
maintaining  the  plan,  a  plan  administra¬ 
tor  required  to  file  an  annual  report  un¬ 
der  section  104(a)(1)(A)  of  the  Act  is 
not  required  to  comply  with  the  annual 
reporting  requirements  described  in 
paragraph  (b)  of  this  section. 

(b)  Application.  An  employee  benefit 
plan  described  in  paragraph  (a)  of  this 
section  is  exempted  from  complying  with 
the  following  annual  reporting  require¬ 
ments; 

(1)  Filing  the  financial  statements  and 
schedules  described  in  section  103(b)  of 
the  Act; 

(2)  Engaging  an  independent  qualified 
public  accountant  pursuant  to  section 
103(a)(3)(A)  of  the  Act  to  conduct  an 
examination  of  the  financial  statements, 
books,  and  records  of  the  plan;  and 

(3)  Including  in  the  annual  report  an 
opinion  prepared  by  an  independent 
qualified  public  accountant  concerning 
the  financial  statements  and  schedules 
required  to  be  a  part  of  the  annual  report 
pursuant  to  section  103(b)  of  the  Act. 

(c)  Example.  An  employee  pension 
benefit  plan  maintained  by  an  employer 
primarily  for  the  purpose  of  providing 
deferred  compensation  for  a  select  group 
of  management  or  highly  compensated 
employees  is  not  subject  to  the  fimding 
provisions  of  Part  3  of  the  Act  pursuant 
to  section  301,  and  may  pay  benefits  as 
needed  solely  from  the  general  assets  of 
the  employer.  'This  pension  plan  may  use 
the  alternative  method  of  compliance 
prescribed  in  paragraph  (b)  of  this  sec¬ 
tion. 

^  2520.104—45  Limited  exemption  and 
alternative  method  of  compliance  for 
annual  reporting  by  insured  plans. 

(a)  Scope.  (1)  Under  the  authority  of 
section  104(a)  (3)  of  the  Act,  the  Sec¬ 
retary  of  Labor  may  exempt  an  employee 
welfare  benefit  plan  from  any  or  all  of 
the  reporting  and  disclosure  require¬ 
ments  of  Title  I.  In  the  case  of  an  em¬ 
ployee  welfare  benefit  plan  which  is 
funded  solely  through  insurance  con¬ 
tracts  or  insurance  arrangements  with 
organizations  providing  benefits  as  de¬ 
scribed  in  paragraph  (b)  of  this  section, 
the  plan  administrator  required  to  file 
an  annual  report  under  section  104(a) 
(1)  (A)  of  the  Act  is  exempted  from  the 
requirements  described  in  paragraph  (c) 
of  this  section. 

(2)  Under  the  authority  of  section  110 
of  the  Act,  an  alternative  method  of 
compliance  is  prescribed  for  certain  em¬ 
ployee  pension  plans  subject  to  Part  1, 
Title  I,  of  the  Act.  In  the  case  of  an  em¬ 
ployee  pension  benefit  plan  which  is 
funded  solely  through  insurance  con¬ 
tracts  or  insurance  arrangements  with 
organizations  providing  benefits  as  de¬ 
scribed  in  paragraph  (b)  of  this  section,  a 
plan  administrator  required  to  file  an 
annual  report  under  section  104(a)  (1) 
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(A)  of  the  Act  is  not  required  to  comply 
with  the  annual  reporting  requirements 
described  in  paragraph  (c)  of  this  sec¬ 
tion. 

(b)  Application.  This  section  applies 
only  to  an  employee  benefit  plan  the  ben¬ 
efit^  of  which  are  provided  exclusively 
through  insurance  contracts  or  policies 
issued  by  an  insurance  company  or  sim¬ 
ilar  organization  which  is  qualified  to  do 
business  in  any  State,  the  premiums  for 
which  are  paid  directly  by  the  employer 
or  employee  organization  from  its  gen¬ 
eral  assets  or  partly  from  its  general  as¬ 
sets  and  partly  from  contributions  by  its 
employees  or  members,  provided  that 
plan  assets  are  held  solely  in  the  general 
account  of  the  insurance  company,  con¬ 
tributions  by  participants  are  forwarded 
by  the  employer  or  employee  organiza¬ 
tion  within  three  months  of  receipt,  and, 
in  the  case  of  a  plan  that  provides  for  the 
return  of  refunds  to  contributing  partici¬ 
pants,  such  refunds  are  returned  to  them 
within  three  months  of  receipt  by  the 
employer  or  employee  organization. 

(c)  Contents.  An  employee  benefit 
plan  described  in  paragraph  (b)  of  this 
section  is  exempted  from  complying  with 
the  following  annual  reporting  require¬ 
ments; 

(1)  Piling  the  financial  statements 
and  schedules  described  in  section  103(b) 
of  the  Act: 

(2)  Engaging  an  independent  quali¬ 
fied  pubiic  accountant  pursuant  to  sec¬ 
tion  103(a)(3)(A)  of  the  Act  to  conduct 
an  examination  of  the  financial  state¬ 
ments,  books  and  records  of  the  plan; 
and 

( 3 )  Including  an  opinion  in  the  annual 
report  prepared  by  an  independent 
qualified  public  accountant  concerning 
the  financial  statement  and  schedules 
required  to  be  a  part  of  the  annual  report 
pursuant  to  section  103(b)  of  the  Act. 

Subpart  E 
§  2320.104a-0  General. 

Except  in  the  case  of  a  plan  which  is 
part  of  a  group  insurance  arrangement 
for  which  the  trust  or  trade  association 
is  filing  an  annual  report,  the  plan  ad¬ 
ministrator  of  a  plan  required  to  file  an 
annual  report  imder  section  104(a)  (1) 
(A)  of  the  Act  must  file  the  appropriate 
form  within  210  days  after  the  close  of 
the  plan  year,  as  prescribed  in  §  2520.- 
104a-5.  A  trust  or  trade  association  filing 
one  annual  report  for  welfare  plans 
which  are  part  of  a  group  insurance  ar¬ 
rangement  must  file  an  annual  report 
pursuant  to  §  2520.104a-6. 

§  2520.104a— 5  Annual  report  filing  re¬ 
quirements. 

(a)  Filing  obligation.  Except  as  pro¬ 
vided  in  §  2520.104a-6,  the  administrator 
of  an  employee  benefit  plan  required  to 
file  an  annual  report  under  section  104 
(a)(1)  (A)  of  the  Act  shall  file  the  appro¬ 
priate  prescribed  annual  report  form  and 
any  attached  statements  and  schedules 
with  the  Secretary  of  Labor  within  210 
days  after  the  close  of  the  plan  year. 

(b)  Filing  address.  The  appropriate 
annual  return/ report  form  and  any  at¬ 
tached  schedules  and  statements  shall  be 


filed  with  the  Secretary  of  Labor  by  mail¬ 
ing  it  to  OEBS  Annual  Report,  U.S.  De¬ 
partment  of  Labor,  200  Constitutic«i  Ave¬ 
nue,  NW.,  Washington,  D.C.  20216,  or  by 
delivering  it  during  normal  working 
hours  to  Room  N-4633,  U.S.  Departmrait 
of  Labor,  200  Constitution  Avenue,  NW., 
Washington,  D.C. 

§  2520.104a— 6  Annual  reporting  for 
plans  which  are  a  part  of  a  group  in¬ 
surance  arrangement. 

Filing  obligation.  The  administrator  of 
a  plan  which  is  part  of  a  group  insurance 
arrangement  or  the  trust  or  other  entity 
of  a  group  insurance  arrangement  de¬ 
scribed  in  §  2520.104-43  shall  file  an  an¬ 
nual  return/report  Form  5500  in  the 
manner  prescribed  in  the  instructions  to 
the  form  within  210  days  after  the  end 
of  the  fiscal  year  of  the  trust  or  other 
entity. 

Subpart  F 
§  2520.104b-0  General. 

Except  in  the  case  of  a  plan  which  is 
part  of  a  group  insurance  arrangement, 
the  plan  administrator  of  a  plan  required 
to  furnish  a  summary  annual  report  to 
participants  and  beneficiaries  under  sec¬ 
tion  104(b)  (3)  of  the  Act  must  furnish 
a  summary  annual  report  which  contains 
the  information  prescribed  in  §  2520.- 
104b-10.  In  the  case  of  a  plan  which  is 
part  of  a  group  insurance  arrangement 
which  has  been  exempted  from  filing  an 
annual  report  if  the  trust  or  trade  as¬ 
sociation  files  one  annual  report  for  the 
entire  group  insurance  arrangement,  a 
summary  annual  report  must  be  fur¬ 
nished  to  participants  and  beneficiaries 
pursuant  to  §  2520.104b-ll. 

§2520. 104b— 10  Summary  annual  re¬ 
port. 

(a)  “^Obligation  to  furnish.  Except  as 
provided  in  §  2520.104b-ll,  the  admin¬ 
istrator  of  an  employee  benefit  plan  re¬ 
quired  to  furnish  a  summary  annual  re¬ 
port  to  participants  and  beneficiaries 
under  section  104(b)  (3)  of  the  Act  shall 
furnish  such  summary  annual  report 
containing  the  information  described  in 
paragraph  (b)*of  this  section  to  each 
participant  covered  under  the  plan,  as 
defined  in  §  2510.3-3(d) ,  and  to  each 
beneficiary  receiving  benefits  under  the 
plan  (other  than  a  beneficiary  under  a 
welfare  plan)  within  210  days  after  the 
close  of  the  plan  year. 

(b)  Contents.  Except  as  provided  in 
paragraphs  (c)  through  (g)  of  this  sec¬ 
tion,  the  summary  annual  report  fur¬ 
nished  to  participants  and  beneficiaries 
shall  contain  the  items  listed  below. 
Statements,  schedules,  and  other  items 
of  information  included  in  these  items 
which  are  a  part  of  •the  annual  report 
form  and  attachments  required  to  be 
filed  with  the  Secretary  of  Labor  in  ac¬ 
cordance  with  section  104(a)(1)(A)  of 
the  Act  and  §  2520.104a-5  shall  be  re¬ 
produced  accurately  and  in  full.  The 
summary  annual  report  shall  include: 

(1)  The  name  of  the  plan  and,  if  dif¬ 
ferent,  the  name  by  which  the  plan  is 
commonly  known  to  its  participants  and 
beneficiaries; 


(2)  (1)  The  name  and  address  of  any 
employer  having  employees  covered  by 
the  plan,  (ii)  the  name  and  address  of 
any  labor  organization  maintaining  the 
plan,  or  (iii)  in  the  case  of  a  plan  estab¬ 
lished  or  maintained  by  two  or  more 
employers  or  by  one  or  more  employers* 
and  one  or  more  employee  organizations, 
the  name  and  address  of  the  association, 
committee,  joint  board  of  trustees,  par¬ 
ent,  or  most  significant  employer  of  a 
group  of  employers  contributing  to  the 
same  plane; 

(3)  The  name,  business  address,  and 
business  telephone  number  of  the  plan 
administrator: 

(4)  A  schedule  of  any  party-in-inter- 
est  transactions  involving  the  plan  as  re 
quired  imder  section  103(b)  (3)  (D)  of  the 
Act; 

(5)  A  schedule  of  any  loans  or  fixed 
income  obligations  in  default  or  clas¬ 
sified  as  xmcollectable  during  the  plan 
year  as  required  under  section  103(b)  (3) 
(E)  of  the  Act; 

(6)  A  schedule  of  any  leases  in  de¬ 
fault  or  classified  as  uncollectable  dur¬ 
ing  the  plan  year  as  required  under  sec¬ 
tion  103(b)  (3)  (F)  of  the  Act; 

(7)  A  schedule  of  any  3  percent  re¬ 
portable  transactions  of  the  plan  as  de¬ 
fined  in  §  2520.103-4  and  section  103(b) 
(3)  (H)  of  the  Act; 

(8)  A  statement  that  a  copy  of  the 
latest  full  annual  report  is  available  from 
the  plan  administrator  upon  written  re¬ 
quest  in  accordance  with  section  104 
(b)  (4)  of  the  Act  and  is  available  for 
examination  in  the  principal  office  of  the 
plan  administrator  in  accordance  with 
section  104(b)  (2)  of  the  Act. 

(9)  The  opinion  of  an  independent 
qualified  public  accountant  required  to 
be  included  as  part  of  the  annual  report 
under  section  104(a)  (3)  (A)  of  the  Act 
and  §  2520.103-5  and  §  2520.103-6(c) . 

(10)  An  opinion  of  an  independent 
qualified  public  accountant,  as  prescribed 
in  §  2520.103-6(e) ,  as  to  whether  the 

•separate  items  and  schedules  required  to 
be  included  in  the  summary  annual  re¬ 
port  under  this  section  have  been  ac¬ 
curately  and  fully  reproduced. 

(c)  Additional  Requirements  for  Plans 
Filing  Form  5500.  In  the  case  of  a  plan 
filing  Form  5500,  as  prescribed  in  the  in¬ 
structions  to  the  form,  the  following 
additional  items,  statements,  and  opin¬ 
ions  shall  also  be  included  in  the  sum¬ 
mary  annual  report; 

(1)  A  statement  of  the  assets  and  lia¬ 
bilities  of  the  plan; 

(2)  A  statement  of  income  and  ex¬ 
penditures  of  the  plan; 

(3)  For  a  plan  which  has  terminated 
or  adopted  a  resolution  to  terminate 
within  the  plan  year,  a  statement  of 
whether  all  of  the  plan  assets  have  been 
distributed  to  participants  and  bene¬ 
ficiaries  or  transferred  to  another  plan, 
and  the  date  of  termination  or  proposed 
termination;  and 

(4)  For  a  plan  which  has  been  merged 
or  consolidated  during  the  year,  the 
name  of  the  other  or  new  plan(s) ; 

(d)  Requirements  for  plans  filing 
Form  5500K.  In  the  case  of  a  pension 
plan  filing  Form  5500-K,  as  prescribed  in 
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the  instructions  to  the  form  and 
§  2520.104-41,  items  1-7  of  paragraph 
(b)  and  the  following  additional  state¬ 
ments  shall  be  included  in  the  summary 
annual  report: 

(1)  A  statement  of  the  net  assets  of 
the  plan  at  the  beginning  of  the  plan 
year,  contributions  for  the  plan  year,  dis¬ 
tributions  for  the  plan  year,  and  net 
assets  at  the  end  of  the  plan  year; 

(2)  A  Statement  as  to  whether  or  not 
the  plan  was  terminated  during  the  plan 
year. 

(e)  Additional  requirements  for  plans 
filing  Schedule  B  "Actuarial  Informa¬ 
tion’’  In  the  case  of  a  pension  plan  filing 
a  Schedule  B  “Actuarial  Information,”  as 
required  under  section  103(d)  of  the  Act 
and  the  instructions  to  the  form,  the  fol¬ 
lowing  additional  items  from  Schedule  B 
shall  be  included  in  the  summary  annual 
report: 

(1)  Contribution  required  for  the  cur¬ 
rent  plan  year  imder  minimum  funding 
standards ;  and 

(2)  Contributions  made  to  the  plan  by 
employer(s)  and  employees. 

(f)  Unfunded  plans.  In  the  case  of  an 
unfunded  plan  described  in  §  2520,104- 

•  44,  the  summary  annual  report  shall  in¬ 
clude  the  information  required  to  be  pro¬ 
vided  in  the  annual  report  as  prescribed 
under  §§  2520.104-44  and  2520.104a-5. 

(g)  Insured  plans.  In  the  case  of  an 
insured  plan  described  in  §  2520.104-45, 
the  summary  annual  report  shall  include 
the  information  required  to  be  provided 
in  the  annual  report  as  prescribed  imder 
§§2520.104-46  and  2520.104ar-5  and 
Schedule  A  “Insurance  Information.” 

(h)  Style  and  format.  (1)  The  plan  ad¬ 
ministrator  may  add  explanatory  text 
and  other  relevant  information  to  the 
list  of  items  described  in  paragraphs  (b) 
through  (g)  of  this  section.  However,  the 


format  of  the  summary  annual  report 
shall  not  have  the  effect  of  misleading, 
misinforming,  or  failing  to  inform  par¬ 
ticipants  and  beneficiaries  of  the  plan. 
For  example,  a  summary  annual  report 
which  prominently  displays  information 
other  than  that  prescribed  in  paragraphs 
(b)  through  (g)  of  this  section  and  prints 
the  information  prescribed  in  para- 
paphs  (b)  through  (g)  of  this  section 
in  small,  inconspicuous  print  will  not 
satisfy  the  requirements  of  this  section. 
Any  additional  or  explanatory  informa¬ 
tion  shall  be  written  in  a  manner  calcu¬ 
lated  to  be  understood  by  the  average 
plan  participant,  taking  into  account 
factors  such  as  the  level  of  comprehen¬ 
sion  and  education  of  typical  partici¬ 
pants  in  the  plan  and  the  complexity  of 
the  items  required  under  this  section  to 
be  included  in  the  summary  annual  re¬ 
port.  Inaccimate  or  misleading  explana¬ 
tory  material  will  fail  to  meet  the  re¬ 
quirements  of  this  section. 

(2)  Foreign  languages.  In  the  case 
either  (i)  of  a  plan  which  covers  500  or 
more  participants  all  of  whom  are  lit¬ 
erate  only  in  the  same  foreign  language 
or  (ii)  of  any  employer  establishment 
(as  that  term  is  used  in  the  Pair  Labor 
Standards  Act  of  1938,  as  amended  (52 
Stat.  1060;  29  U.S.C.  201,  et  seq.))  in 
which  50  percent  or  more  of  the  partici¬ 
pants  of  a  plan  are  literate  only  in  the 
same  foreign  language,  so  that  a  sum¬ 
mary  annual  report  in  English  would 
fail  to  inform  these  participants  ade¬ 
quately  of  the  financial  status  of  ihe 
plan,  the  summary  annual  report  for 
such  plan  shall  prominently  display  a 
notice,  in  the  language  best  understood 
by  these  participants,  offering  assistance. 
The  assistance  provided  need  not  involve 
written  materials,  but  shall  be  given  in 
the  language  best  understood  by  the 
participants  not  literate  in  English.  The 


notice  offering  assistance  contained  it 
the  summary  annual  report  shall  clearl> 
set  forth  the  procedures  participants 
must  follow  in  order  to  obtain  such 
assistance. 

§  2520.1041i— 11  Summary  annual  report 
for  plans  H'liirh  are  part  of  a  group 
insurance  arrangement. 

(a)  Obligation  to  furnish.  In  accord¬ 
ance  with  section  103(b)(3)  of  the  Act, 
the  Administrator  of  an  employee  wel¬ 
fare  benefit  plan  which  is  part  of  a 
group  insurance  arrangement  described 
in  §  2520.104-43  shall  furnish  a  summary 
annual  report  containing  the  infor¬ 
mation  described  in  paragraph  (b)  to 
each  participant  covered  under  the  plan 
as  defined  in  §  2510-3-3(d),  and  to  each 
beneficiary  receiving  benefits  under  the 
plan  (other  than  a  beneficiary  under 
a  welfare  plan)  within  210  days  after  the 
end  of  the  fiscal  year  of  the  trust  or  other 
entity  which  is  filing  the  annual 
report  with  the  Secretary  of  Labor  pur¬ 
suant  to  §  2520.104a-6. 

(b)  Contents.  The  summary  annual 
report  which  is  furnished  to  partici¬ 
pants  and  beneficiaries  in  accordance 
with  paragraph  (a)  shall  contain 
the  information  which  is  required  to  be 
filed  with  the  Secretary  by  §  2520.104a-6 
of  Subchapter  E  and  an  opinion  of 
an  independent  qualified  public  account¬ 
ant,  as  prescribed  in  §  2520.203-6(e) , 
as  to  whether  the  separate  items  re¬ 
quired  to  be  included  in  the  summary 
annual  report  under  this  section  have 
been  accurately  and  fully  reproduced. 

Issued  in  Washington,  D.C.  this  14th 
day  of  November  1975. 

James  D.  Hutchhison, 
Administrator  for  Pension 
and  Welfare  Benefit  Programs. 
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